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Celebrations?

Last year, the sixty-fifth anniversary of the European Convention of Human Rights was celebrated. In
the Netherlands, for many years, sixty-five has been the retirement age. Reaching that age is still
regarded as something special, a cause for festivities, and an age that makes us want to look back
and see what has been achieved. So not surprisingly, many celebratory events took place, but if they
showed anything, it was that the Convention is very far from being able to stop working, lay back
and relax.! Quite to the contrary - it seems that ever more human rights problems arise all over Eu-
rope. There is the situation in Turkey, where judges have been dismissed and journalists and indi-
viduals are being prosecuted for allegedly having supported Giilen.2 In Hungary and Poland, the
work of constitutional courts is curtailed and minority rights and religious freedom are under pres-
sure.3 In France, an emergency situation has been announced nearly a year ago, resulting in serious
restrictions of individual liberties and fair trial rights.* In the UK, the Brexit only seems a forewarn-
ing for the UK’s wanting to leave the European Convention of Human Rights.5 And I am afraid I can
continue for quite a long time summing up urgent threats and risks to the protection of human rights
in nearly all the European states.

Thus, sixty-six years after the birth of the European Convention, there are many reasons to worry
about the protection of our most precious and important rights. Clearly we continue to be in need of
a European mechanism that can be of help in this respect. We can consider ourselves lucky that so
many years ago, the drafters of the Convention did not only lay down a well-considered list of human
rights, but also conceived of a system to monitor compliance, an alarm bell that could be rung by
both States and individuals who saw a risk that a State would fall back into totalitarianism.¢ It was
hoped that the mechanism would scarcely be needed, and therefore its tasks and competences were
rather limited. Little could the drafters have expected that, nowadays, the Court would be one of the
most world’s most influential and effective international institutions.”

The Court’s transformative power

Surely it is a bad sign for national human rights protection that forty to sixty thousand complaints
are brought to the Court each year.8 Yet at the same time, this very fact illustrates the public support
for the Court, and the trust individuals put in the ability of the Court to provide for protection and
offer redress. It is further well-documented that the Court’s judgments have great impact on national
law.? In the Netherlands, for example, the entire system for legal protection against administrative
decisions was overhauled after just one judgment of the Court told us that the old system offered
individuals too little access to court.10 The Nordic countries have had to abolish their age-old ‘closed-
shop’ systems, which compelled workers to become members of trade unions, after the Court had
found that this was contrary to the freedom of association.!! In Italy, efforts are being made to make
court procedures more efficient.12 Central and Eastern European states actively try to comply with
the Court’s judgments when restoring property that has been nationalised under communist re-
gimes and, more generally, to model their legal systems to the standards set in the Convention.13 The




list of such changes is endless - at some point, every single State has made fundamental, structural
or systemic changes in national law and policy in response to a judgment of the Court.14

Of course, the long list of current human rights problems shows but too clearly that effective protec-
tion of Convention rights on the national level is very difficult to achieve. However, the examples of
implementation show that having an independent European watchdog has great value. By means of
its judgments in individual cases, the Court can make clear which flaws in a national system have
caused a breach of the Convention. Remarkably, by far the most States appear to accept these anal-
yses and act upon it,15 even if they sometimes do so grudgingly and reluctantly, and even if they may
severely criticise the Court for making inroads on their national sovereignty.l¢ In many cases, the
judgments are complied with, national legislation is adapted, domestic practice is changed, and, in
short, national law is transformed.1?

The power of reasoning and the Court’s standard-setting role

Many explanations can be given for the Court’s transformative power. They range from the inde-
pendent status of the Court and the authority of its judges to the socialising effect of the public na-
ture of the Court’s judgments - if it is for everyone to see that a State has violated individuals’ most
important rights, this may cause a public outcry that many States will try to avoid, or at least States
may want to repair their reputation as soon as they can.18 However, such explanations are for social
and political scientists to give. Being a legal scholar, the best way for me to explain the Court’s trans-
formative power is by highlighting one of its most important tasks: its role of interpreting the Con-
vention, explaining its wording, and determining how the various provisions should be applied in
concrete cases.1?

At this point, [ need to emphasise that the Court has no strong tools available to guarantee the execu-
tion of its judgments. It cannot impose a fine if a State does not comply, and there is no European
police force that can bring a State to justice.2? For the Court, this means that its transformative pow-
er strongly depends on whether it manages to convince the national authorities of the rightness of
its decisions.?! The interesting question therefore is: what is contained in the Court’s judgments that
makes them so authoritative, and that makes States comply even without a mechanism of coercion?

In my view, at least part of the answer to this question can be found in the way the Court has fulfilled
its role of interpretation and standard-setting. Although initially, the Court still received very few
applications, when they started to trickle in in the 1970s, they gave it occasion to start developing
the Convention.22 The Court’s judges made good use of this unique opportunity to think deeply and
provide for a set of a very well-considered set of general criteria, principles and notions of human
rights adjudication.23 In fact all judgments the Court handed down in this first period of its existence
can be rightly claimed to be ‘classics’, which continue to be read and studied by law students and
professionals alike.2* To lawyers I need but mention the doctrine of the margin of appreciation,
common ground review, the fair balance test, and methods of meta-teleological and autonomous
interpretation, which were all developed at the time.2> Yet, the creation of such standards and doc-
trines is one step, but it is not enough to guarantee their automatic implementation in national law.
There is an additional factor that is needed to explain the successful transition of the Court’s stand-
ards and its transformative power. This factor is the gradual, but deep embedding of the Court’s
standards and doctrines in national case-law.

Embedding of Convention standards in national case-law
Importantly, in the early days of the Convention, human rights law was not yet strongly developed,
on the international level nor on the national level. There are a few notable exceptions, such as Ger-



many with its very active Federal Constitutional Court, but in most States, it was difficult and very
uncommon for individuals to complain about violations of their human rights before the national
courts. In the Netherlands, for example, there was, and still is, a prohibition on constitutional review,
which means that it is not possible for individuals to complain about legislation that infringes their
constitutional rights, such as the right to freedom of religion or property rights.2¢ Similarly, in the
Nordic states it has for long been considered hardly acceptable that a court would set aside legisla-
tion for its incompatibility with fundamental rights.27 In the United Kingdom, the Convention could
not be directly invoked before the courts until 1998,28 and, of course, for the Eastern and Central
European States the Convention had not even entered into force.

Over the 1970s and 1980s, many changes occurred. Over this period, the human rights discourse
gained enormous importance.?® Citizens in western Europe became much more active in trying to
influence legislation and policy-making by bringing cases to the courts, and they became very crea-
tive in finding new sources to make their claims, one of which was the European Convention.3? And
what’s more, there was that other European Court, the Court of Justice of the European Union, which
empowered national courts by creating new competences for them to review and possibly set aside
national legislation and decisions.3! In many European States, these developments brought about a
gradual but steady increase in human rights adjudication on the national level.

Of course, to decide these cases on human rights, courts needed standards, doctrines and criteria.
Human rights are often rather openly formulated, and much is needed to decide what exactly is cov-
ered by, for instance, the right to respect for one’s private life, or to explain why an infringement of
the freedom of expression can be justified. In some States, such standards could readily be found in
their own constitutional systems,32 but in other States, these were lacking. For individuals, non-
governmental organisations, civil society, as well as courts in these States, it appeared to be very
useful that this Court had already provided for a number of well-developed and authoritative doc-
trines and standards.33 Parties to court proceedings eagerly invoked them and, in response, many
domestic courts adopted the Court’s standards and fitted them into their own argumentative tradi-
tions. For example, various studies have shown that in Austria, Belgium and the Netherlands, courts
have taken to apply the Convention standards in almost all cases on fundamental rights.34 Similarly,
a recent discourse analysis has revealed how the Finnish courts have increasingly adopted the
Court’s standards in relation to the right to a fair trial.3°> And even in States with well-established
constitutional doctrines, courts have found reasons to apply European standards.3¢

So in various way and for various reasons, and perhaps to varying degrees, most courts in the ‘older’
Convention States have learned to apply and value the European Court’s standards and doctrines.3?
This has resulted in a deep embedding of these standards in the domestic law of these States.38 Im-
portantly, they thereby set an important example to the member states newly acceding to the Con-
vention in the 1990s. Courts in post-communist Europe moreover have derived their own benefits
from the standards set and applied by the European Court. In many Central and Eastern European
States, Convention review of legislation has proven of great importance to the development of the
new democratic systems.3? In particular, in many Central and Eastern European States, the possibil-
ity of using the Court’s standards has provided the constitutional courts with sufficient power to
effectively exercise their supervisory role over the national legislative and executive bodies.*0

Achievements

In short, the existence of useful and high-quality standards by the European Court of Human Rights
at a time that national courts were in particular need of such standards, seems to be an important
explanation for the Court’s success. National courts have adopted its standards and use them in their



own, national adjudication.*! In turn, this has brought about an even deeper impact of the Conven-
tion case-law when, applying the newly adopted doctrines, national courts start to re-interpret na-
tional legislation or quash decisions which they find to be inconsistent with the Convention. This has
often led to legislative or administrative changes after a domestic judgment has been handed down,
and national legislators and decision-makers have learned to anticipate on this and may now try to
prevent Convention violations from taking place.*2 Admittedly, this process of embedding has been
(and continues to be) slow and halting, but it goes a long way to explaining why and how the Court’s
standard-setting helps to transform national law and make it Convention-compatible. This process
of embedding and transformation further is a constant one, as the Court has never stopped to devel-
op new standards and criteria to keep pace with developments in European law and society.43 Very
recently, for example, it has refined its standards in relation to the harm done by overcrowded pris-
ons,** and it has clarified the standards of protection of the procedural rights of suspects of crime*s.
Also in relation to these new standards, it is clear that national courts will have to fit them in with
their own case-law, and they actually will make best endeavours to do so.

Surely, many of today’s human rights problems cannot be solved by means of judgments of the Eu-
ropean Court, however good they are and however useful standards they may contain. The empow-
erment of national courts can solve systemic problems only to a certain degree, and in some States,
the system of transforming national law through case-law simply does not function very smoothly at
all.#¢ In addition, the national application of the Court’s case-law strongly depends on the continuing
quality and persuasiveness of these standards, a matter which is under serious pressure as a result
of the Court’s heavy case-load.*” Nevertheless, | am convinced that the Court has made a truly im-
pressive contribution to the national protection of human rights by means of the standard-setting in
its judgments, and it has come a long way to making national law compatible with the Convention.
That is why I think the Court deserves this medal perhaps more than any other institution or person
in Europe, and I really hope it will encourage it to continue its great work long after the Convention’s
retirement age.

* Prof. dr. ].H. (Janneke) Gerards is professor of fundamental rights law at Utrecht University, The Netherlands. She
participates in the strategic research programme Institutions for Open Societies as well as in the Montaigne Institute
for conflict resolutions. She also teaches in the first online course on the European Convention of Human Rights:
Human Rights for Open Societies - see www.coursera.org/learn/humanrights.
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