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Theses
I. Introduction

1. The Convention for the Protection of Human Rights and Fundamental Freedoms (the Convention) entered into force with regard to Estonia on 16 April 1996. When the Convention was ratified it became an integral part of the Estonian legal order: according to the most widespread comprehension, the Convention is between the Constitution and legislation of the Republic of Estonia in the hierarchy of legal norms.

2. Regardless of some discussions it can be said that right after the ratification of the Convention the judgments of the European Court of Human Rights (ECHR) (earlier also the decisions and reports of the European Commission of Human Rights) became as important as the Convention itself in national application of the latter. Based on a fear of case-law, some of our lawyers have deemed these judgments merely a reason of interpretation but they are being regarded as case-law more and more boldly and extensively.

3. The first direct reference to a judgment of the ECHR was made by the Constitutional Review Chamber of the Supreme Court on 20 December 1996 (reference to the ECHR judgment of 1984 in Case Malone v. the United Kingdom) to substantiate its own comprehension of the definition of legality.

4. In 1997 the Constitutional Review Chamber deemed it necessary to point out that as of 16 April 1996 the Convention is binding for Estonia and on the basis of § 123(2) of the Constitution, if laws of Estonia are in conflict with the Convention, the Convention as an international treaty ratified by the Riigikogu shall apply.
5. In the Supreme Court judgment of 20 September 2002 in criminal case no 3-1-1-88-02 the Criminal Chamber stressed the position of the Convention and the ECHR in the Estonian legal system, noting that based on § 3(2) and § 123(2) of the Constitution, the Convention and the opinions of the ECHR in interpretation thereof form an integral part of the Estonian legal system, having priority with regard to Estonian laws. The Chamber added that in certain cases the Convention can also provide assistance in furnishing the concept of the Estonian Constitution.

6. In the Supreme Court judgment of 6 January 2004 in criminal case no 3-1-3-13-03 the Supreme Court en banc pointed out that the Convention constitutes an inseparable part of Estonian legal order and the guarantee of the rights and freedoms of the Convention is, under § 14 of the Constitution, also the duty of the judicial power.

II. In brief, the place of ECHR judgments in the case-law of the Supreme Court based on an analysis of 2012

7. By the end of 2011 the European Court of Human Rights and/or the application practice of the Convention was referred to in total of 173 decisions of the Supreme Court. From 2009 to 2011 the case-law of the ECHR was referred to the most in criminal cases (total of 21 decisions). In constitutional review cases the said references were made in 19 decisions, in administrative cases in 8 decisions and in civil cases in 2 decisions.

8. The Supreme Court has turned to the case-law of the ECHR in interpreting the Constitution as well as the laws, in declaring provisions of laws to be in contradiction with the Constitution, in bringing examples for illustrative purposes, but also in complementing a court judgment by way of obiter dictum.

9. ECHR judgments referred to the most:

9.1. Pélissier and Sassi v. France (referred to in 8 judgments);

9.2. Kudła v. Poland (6);

9.3. Konashevskaya and others v. Russia (5);

9.4. Reinhardt and Slimane-Kaïd v. France (4);

9.5. Kangasluoma v. Finland (4);

9.6. Sunday Times v. the United Kingdom (No 1) (4).

10. Reasonable time of proceedings. The Supreme Court has applied the case-law of the ECHR the most in adjudicating claims concerning reasonable time of proceedings. Total of 10 ECHR judgments have been referred to in the Criminal Chamber of the Supreme Court judgment no 3-1-1-43-10 addressing such a claim. This gives us a very thorough theoretical approach to claims concerning reasonable time of proceedings. Based on the case-law of the ECHR, the Criminal Chamber of the Supreme Court explained in its decision no 3-1-1-110-10, inter alia, matters related to reasonable time for keeping an accused under arrest. The Supreme Court en banc judgment no 3-3-1-85-09 declared unconstitutional, inter alia, the lack of a regulatory framework which does not allow compensation for non-proprietary damage caused by an unreasonably extended pre-trial criminal proceeding. On 1 September 2011 amendments to the Code of Criminal Procedure establishing a whole set of measures directed at ensuring reasonable time of proceedings entered into force clearly under the influence of the judgments of the Supreme Court referring to the case-law of the ECHR.
11. Individual constitutional complaint proceedings. Individual constitutional complaints are not known in the Estonian legal order de lege lata. Nonetheless, in case no 3-1-3-10-02 the Supreme Court en banc accepted, by referring to the case-law of the ECHR, the right of an individual constitutional complaint with the justification that it is unavoidably necessary in a situation where a person has no other effective means to protect his or her rights.
 However, after such “activism” the Supreme Court en banc seems to be startled by its own courage and has not adjudicated any other individual constitutional complaints. Regardless, as at the end of 2011 such complaints had been filed with the Supreme Court on total of 22 occasions. Here is an example of the “defence mechanism” from the Constitutional Review Chamber of the Supreme Court judgment no 3-4-1-15-10: “Pursuant to the Convention it is not possible to file an actio popularis to the ECHR for the purpose of interpreting rights guaranteed by the Convention. The Convention also does not grant the right for persons to contest any provisions, measures or legislation of specific application merely because they feel that these provisions may violate the Convention, whereas the resulting consequences are not directly related to them. The Chamber is of the opinion that these conclusions can also be applied to national system of legal remedies.”
12. State fees. Too high state fees constitute one of the most important subjects during the last few years in adjudication of which the Supreme Court has proceeded from the opinions of the ECHR (judgments of the Supreme Court en banc in cases no 3-2-1-62-10; 3-4-1-25-09; 3-3-1-22-11).
13. Admissibility of statements as evidence given in preliminary investigation. Based on the interpretation of Article 6 of the Convention by the ECHR, a whole series of judgments of the Criminal Chamber of the Supreme Court (3-1-1-48-11; 3-1-1-119-09; 3-1-1-84-09; 3-1-1-37-09; 3-1-1-80-08) have addressed various issues related to the admissibility of statements, including the conditions for admissibility of statements as evidence given in preliminary investigation. These opinions have given rise to quite serious and lively discussions between the Supreme Court and prosecuting authorities.
14. Guarantee of right of defence in criminal proceedings. By referring to the case-law of the ECHR, several issues related to the right of defence have been addressed in judgments of the Supreme Court no 3-1-1-81-11; 3-1-1-61-10. However, in court decision no 3-4-1-5-10 the Supreme Court stated that compared to Article 2(1) of Protocol no 7 of the Convention the right of appeal is guaranteed to a greater extent by § 24(5) of the Estonian Constitution.
15. Treatment of imprisoned persons with human dignity. It has been the main subject of the Administrative Law Chamber of the Supreme Court concerning which the case-law of the ECHR has been proceeded from.  The following decisions could be pointed out:  3-3-1-93-09; 3-3-1-14-10; 3-3-1-41-10; 3-3-1-3-10. In court decision no 3-3-1-95-09 the Administrative Law Chamber found based on the case-law of the ECHR that using a toilet without a door was not degrading for the imprisoned person because he was alone in the cell.
III. ECHR judgments made with regard to Estonia in the case-law of the Supreme Court
16.  By the end of 2011 ECHR had made with regard to Estonia 25 judgments on the merits of the cases. In the context of the case-law of the ECHR the following four judgments are considered to be of importance level 1: judgment of 6 February 2001 in case Tammer v. Estonia; judgment of 21 January 2003 in case Veeber v. Estonia (no 2), judgment of 11 July 2006 in case Harkmann v. Estonia and judgment of 25 June 2009 in case Liivik v. Estonia. According to the results of a search on the website of the Supreme Court, the latter has referred to judgments made with regard to Estonia in total of nine decisions. It is important that ECHR judgments made with regard to Estonia are not suppressed – that they are considered in subsequent case-law and efforts are made to take account of the opinions expressed therein.
17. However, it is probably not news that not all ECHR judgments are greeted with enthusiasm nationally. And adherence to some of the ECHR judgments gives rise to serious misunderstandings. For instance, it is not perfectly clear in Estonia how exactly the instructions arising from the judgment Andreyev v. Estonia made by the ECHR on 22 November 2011 should be followed. According to the instructions, the state shall not ignore an appeal of a criminal defence counsel who has clearly missed the due date for filing an appeal in cassation...
IV. Three problems
18. As is known, the ECHR has assumed the right to adjudicate cases related to fair trial based on a so-called comprehensive assessment. For example, in establishing a violation of the requirement for reasonable time of proceedings, also a violation of the principle of fair trial is deemed to be established and the remaining alleged violations of Article 6 included in the complaint (e.g. violation of the presumption of innocence) are disregarded. Does ECHR itself not violate by such conduct – failing to respond to the complainant's arguments and at the same time failing to react to the possible violation of human rights in our legal space – the principle of fair trial? And secondly, is it possible to apply on the national level the protection mechanisms of fair trial in a sufficiently clear and correct manner based on the ECHR's so-called conduct of comprehensive assessment? Or should the states always implement stricter guarantees of protection of human rights than is required by the case-law of the ECHR?
19. Pursuant to § 367(2) of the Code of Criminal Procedure, the criminal defence counsel of the person who finds that ECHR has in a similar matter and on the same legal basis made a condemnatory judgment shall have the right to file a petition for review. To date it is not clear how to actually apply the said provision on the national level.
20. Special literature of Estonia (and probably of other states as well) includes discussions on what is the legal meaning of the so-called pilot-judgments of the ECHR and what exactly is the competence of the ECHR based on in making those judgments and exactly how to distinguish a “structural problem” from a “systematic problem” in the case-law of the ECHR.
� As a remark: Pursuant to clause 4 of section 2 of the Estonian Code of Criminal Procedure, the sources of criminal procedural law are decisions of the Supreme Court in issues which are not regulated by other sources of criminal procedural law but which arise in the application of law.


� The analysis in English should be available to the audience.


� By this court decision the Supreme Court extended the retroactive effect of a lesser punishment also to persons with regard to whom a court judgment had entered into force prior to the entry into force of a provision prescribing a lesser punishment.





