






































































































































































































































































































































































































































































Eckart Klein 

5.7. REFLECTIONS OF STANDARDS AND METHODS USED 
BY THE ECtHR IN DOMESTIC LAW 

Since according to the jurisprudence of the Federal Constitutional Court the 
fundamental rights under the Basic Law have to be interpreted in the light of 
the Convention rights, the substantial elements and standards developed by 
the European Court of Human Rights concerning these rights must also be 
taken into account. This can be shown using the example of the Caroline von 
Hannover case. The former German jurisprudence relating to so-called 
persons of contemporary history (Personen der Zeitgeschichte) no longer 
corresponded with the standards regarding the balance of their rights with the 
rights of the press as established by the European Court, and was therefore 
abandoned and replaced by a new assessment of the German courts in 
conformity with that of the European Human Rights Court.l26 Another 
example is the Federal Constitutional Court's understanding of Article S(l)(a) 
and (c) ECHR based on judgments of the European Court of Human Rights in 
the context of the preventive detention cases (Sicherungsverwahrung).l 27 

However, it has to be in this context that the very broad and 
sophisticated jurisprudene'e of the Federal Constitutional Court especially 
concerning fundamental rights will not give rise to many cases where the 
judgments of the European Court of Human Rights would change the 
standards underlying the Basic Law or its interpretation by the Federal 
Constitutional Court. At least it will be very difficult to find out whether 
standards developed by the European Human Rights Court or by the Federal 
Constitutional Court are applied. 

Similarly, the national courts do not explicitly refer to the methods of 
evolutive interpretation or consensus interpretation used by the ECtHR, but they 
apply the rights of the Convention in the way this Court has interpreted them 
using its special interpretative techniques. In other words the courts usually 
accept the interpretative result (and have to accept it up to the limits of possible 
interpretation already mentioned)128 without questioning the methods by which 
the result was obtained. The view according to which teleology is an 
acknowledged element in the interpretative theory is generally shared and 
applied. This means that the fundamental rights of the Basic Law (and inherently 
the Convention rights) have to be interpreted under present day conditions129 

126 

127 

128 

129 

210 

See supra n. 110 and 111. 
See BVe1jGE 128, 326 (391 et seq.) and particularly the extensive reasoning in BVerfGE 131, 
268 (297-305) where the FCC arduously tries to base its judgment regarding the at the time of 
the conviction 'reserved preventive detention' (vorbehaltene Sicherungsvenvahnmg) on the 
existing jurisprudence of the ECtHR. 
See supra section 5.1. 
e.g. BVerfG 15 December 1983, BVe1jGE 65, 1 (43): right to informational self-determination 
(Grundrecht auf 'informationelle Selbstbestimmung'); BVerfG 27 February 2008, BVerfGE 
120, 274 (302): right to confidence and integrity of technological information systems 
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and that these rights (as objective norms) permeate the whole domestic legal 
order with the result of permanent development and change.B0 Of course, this 
attitude does not prevent some specific cases decided by the European Court of 
Human Rights from being criticised, alleging too broad an interpretation.131 In 
this respect the European Court shares the same fate with all the other courts, 
domestic or international. 

6. LEGITIMACY DEBATES: THE ECtHR AND 
THE NATIONAL COURTS 

6.1. DISCUSSION ON THE ROLE OF THE ECtHR 
IN GERMANY 

There is no fundamental or widespread public criticism in Germany of the role 
of the ECtHR, but it is true that it arises from time to time, created by individual 
judgments.132 This criticism is mainly found in scholarly writings, the authors 
sometimes being (high) judges themselves.l33 The mass media do not dedicate 
many basic contributions to this topic, and politicians are quite hesitant to 
criticise judgments, which will usually be in favour of individuals. Thus one 
cannot say that the jurisprudence of the ECtHR is a matter of general discussion; 
it is certainly less so than decisions of the Federal Constitutional Court. 

If criticism is raised, it does not take the view that the ECtHR disrespects the 
national sphere in a general way, but is rather addressed to some alleged 
insensitivity of the Court regarding legal views which have evolved over time 
and were (more or less) recognised by the national courts and academia. A good 
example is that of the Caroline von Hannover case.134 According to the domestic 
jurisprudence, supported by the Federal Court of Justice (Bundesgerichtshoj) as 
well as the Federal Constitutional Court, the right to privacy of 'persons of 
contemporary history' is more restricted than that of other individuals. The 
ECtHR did not take this view. While the media reported the judgment, there 
was no genuine storm of indignation. However, the case was discussed intensely 
by academics, the pros and cons being generally fairly balanced, 135 which led to 

130 

131 

132 

133 

134 

135 

(Grundrecht auf Gewiihrleistung der Vertrau/ichkeit und Integritiit illjormationstechnischer 
Systeme). 
e.g. right to personality, data protection, sexual orientation, transsexualism etc. 
For this kind of criticism see infra section 6.1. 
Li'JBBE-WOLFF, supra n. 123, p. 14. 
See the former President of the FCC, H.-J. PAPIER, 'Execution and Effect of the Judgments of 
the European Court of Human Rights From the Perspective of German National Courts', 27 
Human Rights Law foumal (2006) p. 1. 
See references supra nn. 109-111. 
For references to this discussion see A. ZIMMERMANN, Gnmdrechtsschutz zwischen Karlsruhe 
und Strafiburg (Berlin, Walter de Gruyter 2012) p. 25 at n. 73. 
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an interesting exchange of views between the President of the FCC and the 
President of the ECtHR.B6 At the end of the day, the Federal Court of Justice 
and the Federal Constitutional Court accepted the opinion of the Strasbourg 
Court and changed their jurisprudence accordingly. The same happened 
concerning the ECtHR's judgments on preventive security. Here again the 
Federal Constitutional Court finally accepted the position of the Strasbourg 
Court and obliged the legislature to enact a new law.l37 

The until now quite moderate criticism expressed in Germany concerning 
relatively few judgments of the ECtHR is not a completely new phenomenon. But 
it should perhaps be said that the Caroline case especially has brought the ECtHR 
to the attention of the general public.B8 However, this effect was probably based 
more on the celebrities involved than on the legal and institutional issues 
concerned. In the preventive detention case large numbers of the public were 
and still are afraid that people who have served their sentence for rape or sexual 
abuse of children might become recidivists and therefore a danger to the public 
once again. 

There is no indication that the criticism mentioned above has led to any kind 
of hostile attitude to the ECti-JR. As long as the highest domestic courts, 

d 

including the Federal Const"tutional Court, accept its jurisprudence, resistance 
from the lower courts is fairly improbable, even if possible, at least partially.B9 

The courts generally enjoy rather a good reputation in Germany, and the ECtHR 
is included in this assessment. 

6.2. DISCUSSIONS DE LEGE FERENDA 

On the political level there are no intentions to amend the Basic Law or to enact 
laws to change the courts' competencies in relation to the interpretation and 
application of the ECHR. But discussions do take place at a high academic level 
aimed at reducing the controlling power of the ECtHR vis-a-vis decisions of the 
Federal Constitutional Court. Three main proposals are made in this respect. 
First, starting from the margin of appreciation doctrine of the ECtHR, a kind of 
a 'corridor solution' is suggested, according to which, when two rights conflict, 
e.g. freedom of the press and right to privacy, a margin of national discretion 
should be recognised and thus the balancing of the rights and interests should be 

136 

137 

138 

139 

212 

See the controversial interviews of H.-J. PAPIER, in Frankfurter Allgemeine Zeitung 
9 December 2004 and L. WrLDHABER, in Der Spiege/47/2004. 
See supra n. 63; ZIMMERMANN (supra n. 135) refers to some examples of political reaction. 
B. RuDOLF, 'Council of Europe: Von Hannover v. Germany', in 4 International Journal of 
Constitutional Law (2006) pp. 533-539. 
There is no formal legal rule of precedent (stare decisis) in Germany, although the decisions of 
the FCC are generally binding; see Section 31, paragraph 2, Law on the FCC. 
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definitively left to the domestic courts.l40 Similarly, a second proposal wants to 
restrict the competence of the ECtHR to fundamental decisions indicating the 
general direction, while the national (constitutional) courts should be 
responsible for the establishment of individual justice by balancing the rights at 
stake.l41 Finally, it is suggested that the ECtHR's Bosphorus jurisprudence,142 

which relates to the relationship between the Strasbourg and the Luxemburg 
Court, should be transposed to the relationship between ECtHR and Federal 
Constitutional Court.143 This would likewise result in a wider exemption from 
the controlling power of the ECtHR. Apart from the fact that the first two 
proposals mentioned above are hardly compatible with the Convention, it must 
be stressed that apparently none of these suggestions has gained considerable 
support, either in the political or the academic arena. 

7. CONCLUSIONS 

7.1. CONNECTION BETWEEN THE FEATURES OF THE 
CONSTITUTIONAL SYSTEM AND THE IMPACT OF 
THE CONVENTION AND THE ECtHR JUDGMENTS 

The characteristics of the Basic Law which have already been described above144 

certainly have a significant impact on the influence of the ECHR and the 
jurisprudence of the ECtHR on national case-law. It must be said, however, that 
the signals emanating from the Basic Law may be considered ambivalent.l45 On 
the one hand, the Basic Law has established a reasonably comprehensive 
catalogue of civil and political rights, strongly enriched and developed by well­
known, fairly sophisticated jurisprudence of the Federal Constitutional Court 
over a period of sixty years. It is this richness of substantial and procedural 

140 

141 

142 

143 

144 

145 

In this sense two judges of the FCC: G. LfrBBE-WOLFF, 'Der Grundrechtsschutz bei 
konfligierenden Individualrechten. PHidoyer flir eine Korridorliisung', in M. HoCHHUTH, ed., 
Nachdenken iiber Staat und Recht. Kolloquium zum 60. Geburtstag von Dietrich Murswiek 
(Berlin, Duncker & Humblot 2010) p. 193; J. MAsiNG, 'Vielfalt nationalen Grund­
rechtsschutzes und die einheitliche Gewahrleistung der EMRK', in U. BLAUROCK et a!., eds., 
Festschrift fiir Achim Kramer (Berlin, Walter De Gruyter 2009) p. 61. 
In this sense the former President of the FCC, H.-J. PAPIER, 'Gerichte an ihren Grenzen: Das 
Bundesverfassungsgericht', in M. HrLF, J. A. KAMMERER and D. KoNIG, eds., Hochste Gerichte 
an ihren Grenzen (Berlin, Duncker & Humblot 2007) p. 135 at pp. 155-56. 
Bosphorus v. Ireland, ECtHR (GC) 30 June 2005, appl. no. 45036/98. 
In this sense again two judges of the FCC, H.-J. PAPIER, 'Das Rechtsprechungsdreieck 
Karlsruhe-Luxemburg-Stragburg', 89 Speyerer Vortriige (2006) p. 18; U. STEINER, 'Zum 
Kooperationsverhaltnis von Bundesverfassungsgericht und Europaischem Gerichtshof fiir 
Menschenrechte', inS. DETTERBECK eta!., eds., Recht als Medium der Staatlichkeit. Festschrift 
fiir Herbert Bethge (Berlin, Duncker & Humblot 2009) p. 653 at p. 663. 
See supra section 1. 
C[ HOFFMANN, supra n. 66, p. 115. 
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basic rights protection at the national level that created, at least for quite a long 
time, a certain defensive or at any rate hesitant attitude regarding norms and 
mechanisms of international human rights protection. The perception was that 
this kind of protection was rather superfluous in and for Germany. On the 
other hand, a principal feature of the Basic Law is its friendliness and openness 
to international law, particularly human rights, as is clearly emphasised in 
Article 1, paragraph 2 BL.146 This openness to international influence relatively 
slowly started to bear fruit. Only after Germany had recognised the 
opportunity to bring individual complaints before the ECtHR, and especially 
after the Protocol No. 11 to the Convention entered into force, did the whole 
importance of the Convention and the jurisprudence of the ECtHR become 
clear (also under the quantitative aspect), and the Federal Constitutional Court 
also became increasingly involved. Today it is just the FCC that contributes 
consistently to the recognition of the provisions of the Convention and the 
Strasbourg Court's judgments and their implementation, even if disputes 
remain concerning the 'final say' of the German Constitutional Court in the 
dialogue between the national and international courts147 and the correct 
balancing of rights of individ)lals in some cases.148 However, as has been 

J 
shown, these judicial reserwations have a more theoretical importance than a 
practical impact. At any rate, general awareness of the Convention has grown 
considerably over the years, despite or perhaps even because of some much 
discussed and even disputed judgments of the ECtHR and the Federal 
Constitutional Court. 

7.2. PRIMARY ROLE OF CONSTITUTIONAL BASIC RIGHTS 
IN DAILY PRACTICE 

Although the application of the ECHR by domestic courts has become 
increasingly common over the years, there is no doubt that national fundamental 
rights still play the primary role in the relevant case-law.149 Even if Convention 
rights are applicable, they usually do not immediately govern the case, as long as 
a national fundamental right exists that does not grant less protection. They may, 
however, influence the interpretation of the national rights, as these rights have 

146 

147 

148 

149 

214 

See supra n. 29. 
BVerfGE 128, 326 (369). 
See the cases Von Hannover and Gorgiilii, discussed supra section 5.4; C. GRABENWARTER, 
'Das mehrpolige Grundrechtsverhaltnis im Spannungsfeld zwischen europaischem 
Menschenrechtsschutz und Verfassungsgerichtsbarkeit', in P.-M. DuPUY eta!., eds., Common 
Values in International Law. Essays in Honour of Christian Tomuschat (Kehl, N.P. Engel 
Verlag 2006) p. 193. 
LAMBERT ABDELGAWAD and WEBER, supra n. 31, p. 159: '[T]he ECHR thus remains 
supplementary to German constitutional rights.' 
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to be viewed in the light of the rights under the Convention.l50 But it thus by no 
means follows that the national fundamental rights become displaced by the 
rights under the Convention. 

7.3. IMPACT OF THE DISCUSSIONS ABOUT THE IMPACT 
OF THE ECtHR ON NATIONAL CASE-LAW 

The discussions of the importance of the Convention and the role of the ECtHR 
and also the more focused debates on particular judgments have certainly 
contributed to enhancing the awareness of the public in general, but especially 
the judiciary, of the Convention's existence, its direct applicability and the vast 
jurisprudence of the ECtHR. This has been particularly true since 2004, when 
the Federal Constitutional Court handed down its landmark decision in the 
Gorgiilii case.151 For a long time the question from the courts (and of politicians!) 
was: 'What will Karlsruhe (i.e. the Federal Constitutional Court) say about it?' 
Increasingly another question is being asked: 'What will Strasbourg (i.e. the 
ECtHR) say about it?' At least the legal community has learnt that the 
Convention and the Strasbourg Court have come to stand in between Karlsruhe 
and the blue sky. For some (not least the judges of the FCC) this was a hard 
lesson to learn.152 Therefore today these two questions are conjoined. A good 
example is the current discussion about a possible new trial before the Federal 
Constitutional Court aimed at prohibiting a political party, the National 
Democratic Party (NPD), which is on the very right wing of the political 
spectrum. Because of the failure of a first attempt for procedural reasons in 
2003,153 understandably a very great deal of attention is being given to the 
fulfilment of all procedural and constitutional requirements in such difficult and 
politically risky proceedings. But the attention goes beyond the constitutional 
hurdles, and the question of what the ECtHR would probably say after the FCC 
has decided on the unconstitutionality of the party has been discussed openly 
and from the beginning it has been included in the assessment of the pros and 
cons of any possible application. There is no doubt that the Federal Constitutional 
Court itself will, as far as it can, examine the already existing relevant 
jurisprudence of the ECtHR and its special focus on the importance of the 

ISO 

151 

!52 

153 

Therefore it is important that the courts should always take account of the Convention rights 
including the jurisprudence of the ECtHR in order to ensure that this influence will actually 
be respected; see E. KLEIN, 'Die Grundrechtsgesamtlage', in M. SACHS et a!., eds., Der 
grundrechtsgepriigte Ve1jassungsstaat. Festschrift fiir Klaus Stern (Berlin, Duncker & Humblot 
2012) p. 389 at p. 391. 
BVerfGE 111, 307. 
Of course the same problems arose with regard to EU law and the jurisprudence of the Court 
of Justice of the European Union. 
BVerfG 18 March 2003, BVerfGE 107, 339. 
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principle of proportionality and a reduced national margin of appreciation in 
this area.154 

7.4. RELATION BETWEEN THE DEBATE ON THE ECtHR 
AND THE DOMESTIC IMPLEMENTATION OF 
INTERNATIONAL LAW 

All the various debates on the ECHR and the ECtHR, notwithstanding all the 
critical remarks on some judgments, have increased knowledge of the meaning 
of international law in the national legal order and the awareness that national 
law can no longer be seen in splendid isolation but is firmly embedded in 
international and supranational contexts. The general preparedness to accept 
this phenomenon and its further evolution is certainly closely connected to the 
historical experiences that Germany underwent in the last century. Not going 
its way alone, but together with other states, and respect for international law, 
general rules of international law or treaties, are among the lessons the Basic 
Law has tried to draw from the World Wars and the existence of right and left 
extremist dictatorships in <;!erthany. The debate on the Convention and the 
ECtHR has supported this widely shared attitude. The far-reaching 
preparedness to respect and implement the provisions of the Convention is a 
reflection of this general view on the one hand and, by the same token, 
strengthens it on the other. 

154 

216 

Cf., e.g., Refah Partisi and Others v. Turkey, ECtHR 13 February 2003, appl. no. 41340/98 et 
a!.; see also 0. KLEIN, 'Parteiverbotsverfahren vor dem Europaischen Gerichtshof fiir 
Menschenrechte', 34 Zeitschrift fiir Rechtspolitik (2001) p. 397. 
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CHAPTER 6 

THE NETHERLANDS 

Janneke GERARDS and Joseph FLEUREN 

1. INTRODUCTION: CONSTITUTIONAL 
BACKGROUND 

The territory of the Kingdom of the Netherlands (Koninkrijk der Nederlanden) 
is partly situated in Europe and partly in the Caribbean. The Kingdom has a 
federal structure: it consists of four autonomous political unities, i.e. component 
states (Ianden): (1) the Netherlands, including the Caribbean islands of Bonaire, 
Sint Eustatius and Saba; (2) Aruba; (3) Cura~ao; and (4) Sint Maarten. The 
highest constitutional law is the Charter for the Kingdom of the Netherlands 
(Statuut voor het Koninkrijk der Nederlanden). In addition, each political unity 
has its own constitution. The constitutions of Aruba, Cura~ao and Sint Maarten 
are called staatsregelingen. The constitution of the Netherlands is laid down in 
the Constitution for the Kingdom of the Netherlands (Grondwet voor het 
Koninkrijk der Nederlanden). However, the latter constitution is hybrid in 
nature. It is the constitution of the Netherlands and at the same time a 
constitution for the Kingdom. This has to do with the atypical structure of the 

Kingdom. Because the Netherlands form the largest part of the Kingdom in 
terms of both territory and population, the most important public bodies of the 
Netherlands (the King, the Government, the Parliament, the Council of State, 
and the Supreme Court) also function as public bodies of the Kingdom. For this 
reason the Charter for the Kingdom of the Netherlands leaves the organisation 
and the competences of these bodies largely to the Constitution of the Kingdom 
of the Netherlands. Therefore, to the extent that the Charter leaves the 
regulation of Kingdom affairs to the Constitution for the Kingdom, the latter 
contains provisions of constitutional law which apply to the Kingdom as a 
whole. 

The Netherlands itself is a decentralised unitary state, organised on three 
different levels: the State (i.e. the level of central government), the provinces, and 
the municipalities. In 2010 the Caribbean islands of Bonaire, Sint Eustatius and 
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Saba each became a public body similar to a municipality and were politically 
integrated into the Netherlands. The other parts of the Kingdom, viz. Aruba, 
Cura!fao and Sint Maarten, have autonomous status; they are not municipalities, 
nor are they split up into provinces or municipalities. 

The Kingdom of the Netherlands has a parliamentary system of government. 
Although, according to the Constitution, the King (who is the Head of State) is a 
member of the Government, the government's decisions are taken by ministers 
and secretaries of state, who together form the Cabinet (presided over by the 
Prime Minister). The Prime Minister, the other ministers and the secretaries of 
state are accountable to both Houses of Parliament (Staten-Generaal) for the 
exercise of their powers. Should the Cabinet or an individual minister or 
secretary of state lose the confidence of the majority of the 150 members of the 
Lower House (Tweede Kamer, elected by popular vote) then the Cabinet, minister 
or secretary of state has to resign. It is generally assumed that the same holds 
when the Cabinet or an individual minister or secretary of state is faced with a 
lack of confidence by a majority in the Senate (Eerste Kamer; the 75 members of 
which are elected indirectly by popular vote). 

The cooperation of both Hou,ses of Parliament as well as the Government is 
necessary in order to adopt a~ Act of Parliament (wet in formele zin). The 
procedure for adopting such an act is rather lengthy. In principle the Council of 
State (Raad van State, an independent body of eminent jurists and some former 
politicians, who are - with exceptions - appointed for life by the Government) 
has to be consulted on every bill. Bills which are submitted to the Lower House, 
either by one of its members or by the Government, may be amended by the 
Lower House and will only become Acts of Parliament after they have been 
passed by both Houses and ratified by the Government. This affords the 
Government the power to prevent a private member's bill or an amended bill 
which is contrary to the national interest or conflicts with international law from 
gaining the force of statutory law. The vast majority of bills are submitted by the 
Government. 

An amendment of the Constitution for the Kingdom of the Netherlands 
requires a bill which has in two separate readings to be passed by both Houses of 
the Parliament and to be ratified by the Government. At the second reading, 
which will only take place after new elections have been held for the Lower 
House, the bill - which at this stage may not be amended by the Lower House -
requires a majority of at least two thirds of the votes cast in both Houses before it 
can be adopted. In this respect the Constitution is quite rigid. 

The judiciary is independent: judges are appointed for life by the Government 
and do not have to tolerate any interference from the executive in pending cases. 
There are courts of first instance, courts of appeal, special courts of appeal for 
administrative cases, and a Supreme Court (Hoge Raad). The Supreme Court 
functions as a court of cassation. Its main responsibility is to annul judgments 
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handed down by lower courts in criminal, civil and tax cases which have 
infringed the law. Furthermore, in criminal matters the Supreme Court has the 
power to order a retrial in cases where there may have been a miscarriage of 
justice and in cases where a violation of the ECHR or its Protocols has been 
found by the ECtHR.1 There are three special courts of appeal for administrative 
cases, each with their own jurisdiction. 2 The judgments of these courts are not 
open to review in cassation by the Supreme Court. 3 However, in order to 
promote the unity or development of their case-law, these courts may refer cases 
to a 'Grand Chamber' (grate kamer, composed of five judges), in which judges 
from the other two special courts participate. 

The main sources of fundamental rights in the Netherlands are the 
Constitution for the Kingdom of the Netherlands and human rights treaties. 
The most important human rights treaties to which the Kingdom of the 
Netherlands is a party are the Convention for the Protection of Human Rights 
and Fundamental Freedoms (ECHR), the European Social Charter (ESC), the 
International Covenant on Civil and Political Rights (ICCPR), the International 
Covenant on Economic, Social and Cultural Rights (ICESCR), the International 
Convention on the Elimination of All Forms of Racial Discrimination (CERD), 
the Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW), and the Convention on the Rights of the Child (CRC). 
Courts may also derive fundamental rights from customary law.4 Since 
October 2012 compliance with human rights is being monitored and promoted 
by the Netherlands Institute for Human Rights (College voor de rechten van de 

mens), an independent body that has been established by law which, inter alia, 

can advise public authorities about human rights issues, submit reports on 
specific questions and problems, and provide information to the general 
public. 5 

Art. 457 Wetboek van Strafvordering [Code of Criminal Procedure]. See further section 5.2. 
Viz. the Central Appeals Tribunal (for the public service and social security matters) 
(Centrale Raad van Beroep), the Trade and Industry Appeals Tribunal (College van Beroep 
voor het bedrijfsleven) and the Administrative Jurisdiction Division of the Council of State 
(Afdeling bestuursrechtspraak van de Raad van State). 
The only exceptions are judgments of the Central Appeals Tribunal regarding the 
interpretation and application of certain legal concepts that are used in social security law as 
well as in tax law. 
Hoge Raad [Supreme Court, HR], 7 November 1986, NJ 1987, no. 226 (Hoogovens); HR 
9 January 1987, NJ 1987, no. 928 (Edamse bijstmzdsvrouw), para. 4.4; HR 1 December 1993, AB 
1994, no. 55 (Gelijkheidsbeginsel); HR 15 Aprill994, NJ 1994, no. 608 (Valkenhorst). 
Staatsblad [Bulletin of Acts and Decrees, Stb.] 2011, no. 573; Stb. 2012, no. 414. 
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2. STATUS OF INTERNATIONAL LAW IN 
DOMESTIC LAW 

2.1. THE CONSTITUTIONAL SYSTEM FOR GIVING EFFECT 
TO INTERNATIONAL LAW 

The Constitution of the Netherlands is quite flexible towards international law. 
Ever since its articles on foreign relations were significantly amended in 1953, 
they open with the constitutional duty of the Government to promote the 
development of the international legal order (Article 90 Const.).6 As a basic 
rule the Government shall not consent to a treaty7 or denounce it without the 
prior approval ofboth Houses of Parliament (Article 91(1) Const.). This approval 
may be granted either explicitly by an Act of Parliament, or tacitly. When the 
Government has submitted its intention to consent to, or to denounce, a treaty to 
Parliament for tacit approval, this approval is automatically granted after thirty 
days, unless in the meantime either House or one fifth of its members has 
requested the Government to apply for explicit approval. Furthermore, the 
Constitution allows for exceptions to the requirement of approval or prior 

"I 

approval (Article 91(1), whieh exceptions have been laid down in an Act of 
Parliament. 8 The Kingdom may even become a party to treaties that are 
inconsistent with the Constitution, provided such treaties have been approved by 
both Houses of Parliament with a majority of at least two thirds of the votes cast 
(Article 91(3) Const). Hence the rigid and time-consuming procedure that has to 
be followed in the event of a revision of the Constitution is no impediment to 
entering into treaties which depart from the Constitution. However, since the 
Charter for the Kingdom of the Netherlands does not contain a provision similar 
to Article 91(3) of the Constitution, it must be presumed that the Kingdom may 
not become a party to a treaty which departs from the Charter until the Charter 
is amended.9 

220 

For an analysis of this provision see L.F.M. BESSELINK, 'The Constitutional Duty to Promote 
the Development of the International Legal Order: The Significance and Meaning of 
Article 90 of the Netherlands Constitution', 34 Netherlands Yearbook of International Law 
(2003) pp. 89-138. 
In Dutch constitutional law the concept of a treaty has the same (broad) sense as in 
international law. A treaty in this sense may be defined as 'an expression of concurring wills 
attributable to two or more subjects of international law and intended to have legal effects 
under the rules of international law' (P. REUTER, Introduction to the Law of Treaties, 2nd edn. 
(London, Kegan Paul Internationall995) p. 30). 
Rijkswet goedkeuring en bekendmaking verdragen [Kingdom Act on Approval and Publication 
of Treaties]. Cf. J. KLABBERS, 'The New Dutch Law of the Approval of Treaties', 44 
International and Comparative Law Quarterly (1995) pp. 629-643. 
Kamerstukken [Parliamentary Papers] I 1955/56, 4133 (R 19), no. 151, p. 3; ibid., no. ISla, p. 3; 
Handelingen [Parliamentary Proceedings] I 1955/56, p. 387; Kamerstukken I 1956, 4402 (R 
43), no. 7a, p. 2. Cf. J.W.A. FLEUREN, 'Verdragen die afwijken van de Nederlandse Grondwet' 
[Treaties which depart from the Dutch Constitution], in D. BREILLAT, C.A.J.M. KoRTMANN 
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Rules of international law (treaties, resolutions of international organisations, 
rules of customary international law) are part of the law of the land as soon as 
they have become binding on the Kingdom of the Netherlands. From time 
immemorial, the Dutch courts have been applying treaty law10 and customary 
international law. Although dualist theories have been heavily debated in Dutch 
legal doctrine during the last decades of the 19th, and the first decades of the 20th 

century,ll those theories have always remained foreign to Dutch case-law. The 
only lasting impact that dualist theories have had on Dutch case-law was that they 
made the courts all the more aware of the fact that they were applying treaties and 
other rules of international law as such, i.e. as international law. In two landmark 
judgments from 1906 and 1919 the Supreme Court made it abundantly clear that 
it did not wish to yield to dualist doctrines.12 By the time the constitutional 
articles on foreign relations were amended in 1953, dualist sentiments in legal 
literature had died out. By this amendment the monist tradition in Dutch 
constitutional law was clearly endorsed and further developed. That Dutch courts 
and other public authorities apply international law as such has never been 
disputed since then and is now and again confirmed by court ruling.13 

As may be inferred from the legal history of the 1953, 1956 and 1983 

amendments of the Constitution, law of domestic origin is subordinate to treaty 
law and customary international law. In the Kingdom of the Netherlands 
international law outranks national legal rules in the hierarchy of law, including 
the Constitution and (it must be assumed) the Charter for the Kingdom.14 

10 

11 

12 

13 

14 

and J.W.A. FLEUREN, Van de constitutie afwijkende verdragen [Treaties departing from the 
constitution] (Deventer, Kluwer 2002) p. 43 at pp. 77-78. A different view is expressed by the 
Minister of Foreign Affairs in a letter of 23 May 2002 to the Chairman of the Standing 
Committee on Foreign Affairs in the Lower House, niet-dossierstuk 2001/02 (Tweede Kamer), 
buza020253. 
In this chapter 'treaty law' is used as an umbrella term for both treaties and resolutions of 
international organisations (which are adopted in persuance of a treaty). 
For instance, the question of whether the application of treaties in Dutch case-law should be 
construed according to dualism or according to monism, was discussed by the Netherlands 
Lawyers' Association (Nederlandse ]uristen Vereniging) at its annual meeting of 1937 on the 
basis of reports presented by Telders and Verzijl (see 67 Handelingen der Nederlandsche 
]uristen-Vereeniging (1937), part I. An English translation of the latter report is included in 
J.H.W. VERZIJL, International Law in Historical Perspective, Vol. I (Leiden, Sijthoff 1968) pp. 
106-146. 
Hoge Raad, 25 May 1906, W (Weekblad van !Jet Recht) 8383 (Rechtsvorderingsverdrag 1896); 

Hoge Raad, 3 March 1919, NJ (Nederlandse furisprudentie) 1919, p. 371 (Grenstractaat Aken). 
For the historical context of these judgments see J.W.A. FLEUREN, Ben ieder verbindende 
bepalingen van verdragen [Treaty provisions that are binding on all persons] (The Hague, 
Boom Juridische uitgevers 2004) pp. 98-121. The T.M.C. Asser Institute at The Hague 
maintains freely accessible online data bases with sources and abstracts (including many 
abstracts in English) of Dutch case-law concerning questions of public international law. See 
www.asser.nl. 
e.g. HR 10 November 1989, NJ 1990, no. 628. 
FLEUREN, supra n. 12, pp. 338-340; J.G. BROUWER, 'The Netherlands', in D. B. HOLLIS, et aJ., 
eds., National Treaty Law and Practice (Leiden, Nijhoff 2005) p. 482 at pp. 498-499. 
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However, although all rules of international law that are binding on the Kingdom 
of the Netherlands take hierarchical precedence over law of domestic origin, this 
does not necessarily imply that the Dutch courts are empowered to test domestic 
law against international law. According to the 1953 amendment of the 
Constitution, national legislation - including the Constitution itself, Acts of 
Parliament and subordinate legislation - was inapplicable if application would 
be incompatible with treaties and resolutions of international organisations 
which had been published, no matter whether the legislation had come into force 
before or after the publication of the treaty or resolution.15 Only three years later, 
in 1956, this 'supremacy clause' was limited to self-executing provisions of 
treaties and resolutions of international organisations. As a result of this new 
amendment, the Constitution for the Kingdom of the Netherlands has become a 
little less friendly or open towards international law. From this new amendment 
the Supreme Court has inferred a contrario that since 1956 the Dutch courts are 
no longer at liberty to review Dutch law for compatibility with non-self­
executing provisions of treaties and of resolutions of international organisations 
or with customary internationallaw.16 

In 1983 the Constitution underwent a general revision. Since then the 
'supremacy clause' is contai~ed'.in Article 94 of the Constitution. An attempt 
made by some Members of Parliament on that occasion to extend the 'supremacy 
clause' to all provisions of treaties and of resolutions of international 
organisations as well as to general rules of international law (algemene regels van 
volkenrecht) failed. Consequently the power of the courts to disapply the 
Constitution, Acts of Parliament and subordinate legislation in cases where 
application would be inconsistent with rules of international law, is still 
restricted to those rules that are embodied in self-executing provisions of treaty 
lawP In legal doctrine there has been some disagreement on the question of 
whether this power of review extends to domestic legal rules laid down in the 
Charter for the Kingdom of the Netherlands, but the connection between the 
Charter and the Constitution seems to imply an affirmative answer.18 
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Arts. 65 and 67(2) Const. (1953). 
HR 6 March 1959, NJ 1962, no. 2 (Nyugat II). For a translation in English see 10 NILR (1963) 
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See, e.g., HR 18 September 2001, NJ 2002, no. 559 (Bouterse) (for a translation in English see 
ILDC 80 (NL 2001)); HR 8 July 2008, ECLI:NL:HR:2008:BC7418 (for a translation in English 
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For an affirmative answer see FLEUREN 2004, supra n. 12, pp. 341-342 (with further 
references); A.B. VAN RIJN, 'De plaats van Nederland en de Caribische partners in de 
buitenlandse betrekkingen en de verdragsrelaties van het Koninkrijk' [The place of the 
Netherlands and the Caribbean partners in the foreign affairs and the treaty relations of the 
Kingdom], in L.J.J. RoGIER and H.G. HooGERS, eds., 50 jaar Statuut voor lzet Koninkrijk der 
Nederlanden [50th anniversary of the Charter for the Kingdom of the Netherlands] (The 
Hague, Ministry of the Interior and Kingdom Relations 2004] p. 89. For a negative answer see 
H.G. HooGERS, De normenhiiirarchie van het Koninkrijk der Nederlanden [The hierarchy of 
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The competence of the courts to dis apply Dutch law, including constitutional 
law, in case of conflict with self-executing provisions of treaty law, does not 
depend on the answer to the question of whether this treaty was or should have 
been approved by Parliament. The courts are not empowered to examine whether 
or not the Government and Parliament have complied with the constitutional 
provisions regarding the approval of treaties. So the courts have to test the 
Constitution against self-executing provisions of treaty law even when the treaty 
at issue has not been submitted for approval by a qualified majority in both 
Houses of Parliament because it was not considered to deviate from the 
Constitution.19 

2.2. SELF-EXECUTING PROVISIONS 

Since the concept of a self-executing provision of treaty law plays a vital role in 
the relationship between Dutch law and international law, it may be useful to 
explain briefly the Dutch approach to defining the notion of self-execution 
provisions. According to the Dutch Constitution, provisions of treaties and 
resolutions of international organisations, which may be binding on all persons by 
virtue of their content, shall become binding on all persons (i.e. shall have force 
of law in regard to all natural and legal persons) after they have been published 
(Article 93). As soon as such provisions have become binding on all persons, 
they may prevent the application of national legislation (Article 94). Although 
the italicised phrase was introduced in the 1956 amendment in order to limit the 
scope of (the present) Articles 93 and 94 to self-executing provisions of treaty 
law,20 it has not been very helpful. In fact, the phrase has caused much debate 
on its precise meaning and scope. In the 1950s and 1960s it was not uncommon 
to consider the intention of the contracting parties to be decisive in reference to 
the question of whether a provision of treaty law was self-executing (i.e. directly 
applicable by the courts). Nowadays this criterion has lost much of its former 
importance. According to the Supreme Court, the question of whether or not the 
contracting parties intended a provision of treaty law to be self-executing (i.e. to 
have direct effect) is only relevant when they either clearly wanted the provision 
to have direct effect, or, on the contrary, clearly agreed that no such direct effect 
should be given.21 Except for this situation, the content of the provision is 
decisive. The accepted standard is that there is no direct effect if the provision 

19 

20 
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law in the Kingdom of the Netherlands] (Nijmegen, Wolf Legal Publishers 2009) pp. 49-53 
(with further references). 
Article 120 Const.; HR 31 August 1972, NT 1973, no. 4 (for an English translation see 4 NYIL 
(1973) p. 392); FLEUREN, supra, n. 12, pp. 163-176. 
See, e.g., Kamerstukken II 1955/56,4133 (R 19), no. 4, pp. 13-15. 
HR 30 May 1986, NT 1986, no. 688 (Spoonvegstakillg) (for a translation in English see 18 NYIL 
(1987) p. 389); HR 18 April1995, NT 1995, no. 619. 
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entails an obligation on the Dutch legislature to adopt statutory regulations 
along the lines indicated by the provision. If the provision can in itself operate as 
law (objectief recht) within the domestic legal order, direct effect is accepted. It 
might be inferred from a 2011 judgment of the Supreme Court that this will be 
the case if the provision is unconditional and sufficiently precise to be applied by 
the courts.22 

The test whether the provision is unconditional and sufficiently precise to be 
applied by the courts, is borrowed from the case-law of the European Court of 
Justice on the direct effect of EU law. The explicit reference to this test in the 2011 
judgment of the Supreme Court is in fact a perfect illustration of the increasing 
influence this case-law is having on the ways in which Dutch courts deal with 
the question of whether a provision of treaty law has direct effect in other 
contexts than that of EU law. How far this influence will go has still to be seen. 
The European Court of Justice adopts a relative approach to the question of 
direct effect. According to this approach a provision of EU law which provides 
no suitable basis for claiming individual or subjective rights may nevertheless 
have direct effect in the sense that it can be invoked by individuals before the 
national courts in order to prevent the application of domestic legislation which 
is inconsistent with this provj;;ion'. 23 In addition, in the event a Member State has 
failed to implement a provision of EU law which - if implemented correctly -
would have resulted in the creation of individual rights, but at the same time 
lacks direct effect in the sense that the national courts cannot remedy this 
omission by applying the provision itself, the Member State may be held 
responsible before the national courts for a breach of EU law. 24 In the past there 
have been some experiments in which Dutch courts also applied a relative 
approach to provisions of treaty law other than EU law. These experiments had 
seemed to have died down, but since the aforementioned 2011 judgment of the 
Supreme Court, they have popped up again.25 However, Dutch courts still seem 
to be reluctant to apply the doctrine of state responsibility for violating non-self­
executing provisions of treaty law in other contexts than that of the law of the 
EU, although the Supreme Court sometimes accepts state responsibility while 
remaining silent on the question of whether the provision of treaty law that has 
been violated by the public authorities has direct effect or not.26 Generally it can 
be said that a relative approach is only occasionally applied, and is certainly not 
dominant, in Dutch case-law. The Dutch courts commonly regard a provision of 
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treaty law as either having direct effect or not, regardless of the circumstances of 
the case in which the provision is invoked. 

2.3. JUDICIAL RESTRAINT 

The reason why the 'supremacy clause' (currently Article 94 Const.) was limited 
to self-executing provisions of treaties and resolutions of international 
organisations in 1956 had to do with the separation of powers. The framers of 
the 1956 amendment wanted to prevent the courts from having to disapply 
national law even in those cases where the treaty or resolution in question did 
not itself contain any rules which the courts could apply instead of this law. In 
such cases a legal vacuum might arise which the courts could only fill by creating 
law themselves and thus making choices that should be left to the legislature. 27 

However, at this point the introduction of the self-executing provision concept 
in the Constitution has only in part achieved its purpose. Since the 1980s the 
impact of human rights treaties on Dutch case-law has strongly increased. 28 This 
was triggered by the fact that the European Court of Human Rights considered 
the ECHR as a living instrument and was reading positive obligations for the 
States Parties in some of its provisions, as well as the fact that on 11 March 1979 
the Kingdom of the Netherlands had become a party to the ICCPR, which added 
some extra protection in addition to the ECHR (such as a provision on the right 
to appeal in criminal cases and a general and non-accessory prohibition of 
discrimination). These developments have prompted the Supreme Court to 
create a doctrine of judicial restraint in cases where the removal of 
inconsistencies between Dutch law and self-executing provisions of the ICCPR 
and of the ECHR would involve political choices that should preferably be made 
by the legislature. According to this doctrine the courts can rectify any 
discrepancies between the law embodied in an Act of Parliament and a self­
executing treaty provision if there is a possible solution for the discrepancy at 
hand that fits in with the history and system of the law in question and if the 
consequences of this solution are foreseeable. On the other hand, when several 
solutions are possible and none of them meets this test, the courts tend to refrain 
from choosing between them.29 But should the legislature continue to do 
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Kamerstukken II 1955/56, 4133 (R19), no. 4, pp. 13-14. See also H.F. VAN PANHUYS, 'De 
regeling der buitenlandse betrekkingen in de Nederlandse grondwet' [Regulating foreign 
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19 January 1990, NJ 1991, no. 213; HR 16 November 1990, NJ 1991, no. 475; ABRvS 29 October 
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nothing about the problem, then there may be a point at which the courts 
themselves will provide a solution. 3° Consequently, the courts are empowered to 
remove any inconsistencies between Dutch law and self-executing provisions of 
treaty law, but may sometimes consider it prudent to leave a solution to the 
legislature, at least pro tempore. 31 So the introduction of the self-executing 
provision concept in the 1956 amendment of the Constitution has not prevented 
the courts from sometimes being confronted with cases in which they cannot 
avoid or remedy a violation of treaty law without having to make choices that are 
normally up to the legislature. Obviously this is a consequence of the 'either/or' 
approach the Dutch courts tend to apply to this concept. In a relative approach a 
provision of treaty law would be self-executing to the extent that it can be applied 
by the courts without infringing the domain of the legislature. 

In developing this doctrine of judicial restraint the Supreme Court has 
defined the position of the courts vis-a-vis the legislature. Especially when the 
legislative bodies are already preparing legislation in order to comply with 
obligations resulting from human rights treaties, the Supreme Court seems to be 
reluctant to run ahead of things. There are various examples of cases in which 
the Supreme Court actually exercised judicial restraint by refusing to remedy a 
violation of an international Jwma~ rights treaty. A case in point is a 1988 case 
in which the Supreme Court had to rule on a legislative provision according to 
which a child born out of wedlock had to bear the surname of the father who had 
acknowledged the child (even if the parents wanted the child to keep the 
mother's surname). Although the Supreme Court held that the relevant provision 
of the Dutch Civil Code was incompatible with the principle of non­
discrimination embodied in Article 26 of the ICCPR, it nevertheless refused to 
disapply the provision. According to the Supreme Court it was up to the 
legislature to choose between several systems that would guarantee parents the 
right to determine whether their children would bear the mother's or the father's 
surname. When this judgment was handed down, a draft bill had already been 
introduced to amend the law on surnames. Apparently the Supreme Court did 
not want to hamper the legislature's activities and therefore chose to exercise 
restraint.32 Since 1 January 1998 the law on surnames has been brought into 
conformity with the principle of non-discrimination. 
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2.4. JUDICIAL TECHNIQUES 

On the whole Dutch courts use a variety of methods and techniques to prevent 
or remedy any violations of self-executing provisions of treaties or resolutions of 
international organisations. Very often they apply and construe national law in 
such a way that a violation of international law will be avoided. Sometimes they 
extend the scope oflegal provisions in order to make sure that the State complies 
with its obligations under provisions of treaty law which have direct effect. For 
example, in order to comply with Article 26 of the ICCPR, the Central Appeals 
Tribunal (Centrale Raad van Beroep) ruled in 1988 that widowers were entitled, 
on the same conditions as widows, to benefits under the General Widows' and 
Orphans' Benefits Act (Algemene Weduwen- en Wezenwet), thus bringing a new 
category of persons under the scope of this Act. In this case the Central Appeals 
Tribunal did not consider the fact that a private member's bill had already been 
submitted to the Lower House in order to redress the exclusion of widowers from 
benefits under this Act to be a reason for judicial restraint. On the contrary, it 
rather strengthened, in its view, the argument that the limited scope of the Act 
in question was inconsistent with Article 26 ICCPR. 33 The Tribunal was not 
even put off by reports suggesting that the question of whether the Netherlands 
could denounce the ICCPR and then ratify it again, while making a reservation 
regarding the (non-)applicability of Article 26 to social security, was investigated 
by the Government. 34 Unsurprisingly, this investigation led to nothing. 

The actual disapplication of a legal provision is thus only one of the methods 
or techniques used by courts to avoid or remedy a violation of a self-executing 
provision of treaty law. In many cases this technique is inadequate either because 
it does not remove the inconsistency or because it can be replaced by a technique 
that respects the law in question but applies and construes it in the light of the 
treaty obligation. Generally speaking, in cases where primary legislation is at 
stake, courts seem to be less inclined to solve a conflict with self-executing 
provisions of treaty law by disapplying the former than in cases where 
subordinate legislation is at stake. 

2.5. HORIZONTAL EFFECT 

According to the Constitution a provision of treaty law which has direct effect is 
binding on all (natural or legal) persons (Article 93 Const.). Depending on its 
content, such a provision may be invoked by a person against a public body (e.g. 

33 
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CRvB 7 December 1988, RSV 1989/67 (Weduwnaarspensioen). 
13 NJCM-Bulletin [Netherlands Journal of Human Rights] (1988) pp. 284-285 and 732-733; 
A.W. HERINGA, 'Judicial Enforcement of Article 26 of the International Covenant on Civil 
and Political Rights in the Netherlands', 24 NYIL (1993) pp. 139-182 at 169-172. 
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self-executing provisions of treaties regarding social security or regarding the 
avoidance of double taxation), by a public body against a person (e.g. self­
executing provisions of treaties or resolutions regarding extradition and 
surrender of accused persons), or by one person against another (e.g. self­
executing provisions of treaties on private international law or uniform private 
law). Human rights treaties are textbook examples of treaties which, insofar as 
they have direct effect, may be relied on by individuals vis-a-vis public 
authorities. But sometimes the self-executing nature of a provision of a human 
rights treaty may also have the effect that this provision affects legal relations 
between private parties. When a provision of a human rights treaty entails a 
(positive) obligation for the States Parties to recognise or ensure rights which 
individuals should be able to exercise towards other persons, the qualification of 
this provision as self-executing may even enable the courts to apply it in cases 
between individuals. 35 The Supreme Court had, for example, recourse to this 
technique after attempts by the legislature to give a statutory basis to the right to 
strike had failed. It ruled that Article 6(4) ESC (in which the contracting parties 
recognise 'the right of workers and employers to collective action in cases of 
conflicts of interest, including th~ right to strike') had direct effect and trade 
unions could therefore rely ormhi; provision whenever the lawfulness of a strike 
was contested by employers in court. The Supreme Court used the general 
limitation clause of Article 31 ESC (presently Article G) to specify the conditions 
for a lawful exercise of the right to strike. 36 

Yet the application of self-executing provisions of human rights treaties in 
horizontal relationships is not without pitfalls. The rights and especially the 
limitation clauses in those treaties will normally have been designed in regard to 
the States Parties, who have to guarantee that these rights may be enjoyed by 
individuals and who have to decide which restrictions to these rights they deem 
necessary. Therefore the application of these rights in disputes between private 
parties may now and again require some law creation by the courts. It is quite 
common to avoid - or mitigate - this problem by applying and construing 
national law in such a way that the treaty obligations of the State are met. In 
doing so the courts are giving indirect horizontal effect to treaty obligations of 
the State, e.g. by interpreting provisions of private law in the light of fundamental 
rights. 37 
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2.6. INTERNATIONAL LAW WHICH IS NOT EMBODIED 
IN SELF-EXECUTING PROVISIONS 

The method of harmonious interpretation and application of national law is also 
frequently used by Dutch courts - even in disputes between private parties - to 
make sure that the decision in the case under consideration is not in conflict with 
international obligations of the State which are not embodied in self-execution 
provisions of treaty law. In a 1990 judgment the Supreme Court has explicitly 
held - without making a distinction between provision that have direct effect and 
other provisions - that the Dutch courts 'should, as far as possible, construe and 
apply Dutch law in such a manner that the State complies with its treaty 
obligations'.38 Even in 1919 the Supreme Court had already formulated the 
rationale of the method of harmonious interpretation and application of statutes: 

'It certainly cannot be assumed that the Dutch legislature should in any act have 
deviated unilaterally and high-handedly from that which has been agreed upon in a 
ratified treaty with a foreign Power, unless the text of the act compels this 
assumption.'39 

If the quoted phrase from the 1990 judgment is taken seriously, one might infer 
that the question of whether a provision of treaty law has direct effect is only 
relevant if there are not enough leads in domestic law to comply with this 
provision by means of the method of harmonious interpretation and application. 
'Domestic law' evidently is a very wide notion, including primary and 
subordinate legislation, principles of law, customary law as well as discretionary 
powers of administrative authorities. Therefore a logical conclusion would be 
that an affirmative answer to the question of whether a provision of treaty law is 
self-executing is only imperative to the extent that a violation of this provision 
cannot be avoided by a harmonious interpretation and application of written 
and unwritten legal rules, principles of law and discretionary powers. Indeed, in 
numerous cases Dutch courts have used this technique to comply with a 
provision of treaty law that lacks direct effect or to avoid a ruling on the question 
of whether the provision at issue has direct effect. Nevertheless, courts 
occasionally dismiss a plea that is based on a provision of treaty law because they 
hold the provision to be non-self-executing, without examining whether there 
might be other means to take the provision into account. In practice courts seem 
to consider it to be within their discretion to decide whether or not to use this 
technique to avoid or remedy discrepancies between domestic law and non-self-
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executing provisions of treaty law.40 Only in cases where legislation is at stake 
that has been adopted to implement such a provision is it quite usual to construe 
this legislation in the light of the underlying international obligations. 41 

Non-binding decisions of international organisations obviously do not entail 
legal obligations for the Kingdom of the Netherlands and are consequently not 
considered to be part of the law of the land. For this reason, for example, none of 
the provisions of the Universal Declaration of Human Rights create rights that 
individuals may enforce before Dutch courts.42 However, this does not imply 
that the courts turn a blind eye to recommendations of international 
organisations and other instruments of international soft law. Although the 
courts are not obliged to comply with them,43 they frequently refer to such 
instruments when interpreting and applying binding rules of international law. 
In particular, the recommendations, views and general comments of human 
rights bodies which have been established to supervise the compliance of States 
Parties with human rights treaties are taken into account when the courts have 
to interpret and apply those treaties.44 

2.7. EU LAW 

According to established case-law of the European Court of Justice, the law of 
the European Union is a part of the legal order of every of its Member States and 
has supremacy over their domestic law, including their constitutional law. Dutch 
courts have accepted this case-law from the very beginning. At first it was 
assumed that this case-law could easily be complied with because of the 
constitutional articles on self-executing provisions of treaties and resolutions of 
international organisations. But more recently the courts have tended to endorse 
a doctrine that renders these articles virtually irrelevant when it comes to EU 
law. This doctrine points out that, according to the case-law of the European 
Court of Justice, EU law has direct effect and supremacy pursuant to the 
founding treaties of the EU and not by virtue of the constitutions of the Member 
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Intemationaal Recht No. 131 (2005) p. 69 at pp. 85-98. 
HR 7 November 1984, NJ 1985, no. 247; 17 NYIL (1986) p. 253. 
Cf., e.g., Afdeling bestuursrechtspraak Raad van State [Administrative Turisdiction Division of 
the Council of State, ABRvS], 22 Tune 2011, ECLI:NL:RVS:20ll:BQ8830, para. 2.4.1. 
See, e.g., Gerechtshof 's-Gravenhage [Court of Appeal of The Hague], 20 December 2007, 
ECLI:NL:GHDHA:2007:BC0619, NJ 2008, no. 133, upheld by HR 9 April 2010, 
ECLI:NL:HR:2010:BK4547 (SGP); Voorzieningenrechter Arrondissementsrechtbank Utrecht 
[Tudge in interlocutory proceedings of the District Court of Utrecht], 6 April 2010, 
ECLI:NL:RBUTR:2010:BM0846. 
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States. From this it is inferred that the articles in the Constitution on the effect of 
self-executing provisions of treaty law (Articles 93 and 94) have no impact on the 
duty of the courts to apply EU law with supremacy over national law. 
Consequently the practical importance of these constitutional articles is 
nowadays limited to treaties and resolutions which are not part ofEU law.45 

3. JUDICIAL REVIEW 

As a general rule every Dutch court is empowered to disapply a legal provision or 
declare such a provision non-binding if it is in conflict with higher law. However, 
in regard to primary legislation there are some important exceptions to this. 
Under Article 120 of the Constitution the courts are prohibited from reviewing 
the constitutionality of Acts of Parliament. So they are not empowered to test an 
Act of Parliament against any clause of the Constitution for the Kingdom of the 
Netherlands. This ban on constitutional review dates back to the 1848 revision of 
the Constitution. The Minister of Justice at the time, who was the auctor 
intellectualis of the ban, used to say that 'a tyranny of judges was the worst of all 
tyrannies'. 46 Although from the very beginning scholars have criticised this ban, 
it has remained unquestioned by the government and Parliament for more than 
a century. This did not change when in 1949 the courts were given the power to 
test primary legislation and even the Constitution itself against the Netherlands 
Indonesian Union Statute, including the catalogue of fundamental rights that 
was attached to it (in 1956 the Statute became ineffective) 47 or when in 1953 the 
supremacy of treaties and of resolutions of international organisations over 
national legislation was laid down in the Constitution. But from the 1960s 
onwards the prohibition on constitutional review has increasingly been 
questioned by scholars, judges, legal practitioners and politicians. Of course 
those who advocate the ban on constitutional review point out that the courts 
have already the power to examine primary legislation for compatibility with 
fundamental rights, viz. the rights that are embodied in international treaties 
such as the ECHR and the ICCPR. Yet the fact that the courts are at the same 
time obliged to test an Act of Parliament against the ECHR (or the ICCPR) and 
forbidden to test it against fundamental rights in the Constitution, strikes many 
as paradoxical. 

45 

46 

47 

HR 2 November 2004, ECLI:NL:HR:2004:AR1797 (Rusttijd). 
G.J.T. BEELAERTS VAN BLOKLAND, De onschendbaarheid der wet [The inviolability of Acts of 
Parliament] (Leyden, Van Doesburgh 1868) p. 209. 
Art. 18 Netherlands Indonesian Union Statute, 69 United Nations Treaty Series (1950) p. 1 
(no. 894). The Statute entered into force on the same date (27 December 1949) that the 
Kingdom of the Netherlands officially recognised Indonesia as an independent and sovereign 
State. In 1956 Indonesia withdrew from the Union. See Tractatenblad [Treaty Series, Trb.] 
1976 no. 35. 
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In 2009 a private member's bill which intended to empower the courts to 
review Acts of Parliament for conflict with fundamental rights in the 
Constitution, passed its first reading.48 This initiative gained strong support from 
a government committee which was set up in order to advise about the necessity 
of some constitutional changes, and which in its 2010 final report unanimously 
expressed itself in favour of (at least partially) deleting the prohibition on 
constitutional review.49 Nevertheless, at the time of writing a majority of two 
thirds of the votes cast in both Houses of Parliament, which is necessary for the 
adoption at the second reading, is lacking. For the time being the prohibition on 
constitutional review is withstanding any challenges. 

The ban on constitutional review is not the only exception to the general rule 
according to which the courts are empowered to test legislation against higher 
law. In its Harmonisatiewet judgment the Supreme Court inferred from the legal 
history of the Constitution and the Charter for the Kingdom that the courts are 
not entitled to review Acts of Parliament for conflict with (unwritten) 
fundamental principles of law or the Charter of the Kingdom. 50 Although some 
scholars have shown the reasoning underlying this prohibition on testing 
primary legislation against the C,harter to be flawed, this has been established 
case-law ever since. 51 Conseqnen'tly the power of the courts to review legislation 
for compatibility with the Constitution, the Charter and fundamental principles 
of law is limited to subordinate legislation, such as government decrees, 
ministerial decrees, provincial and municipal regulations and by-laws. 

Yet another exception has to do with international law and was discussed 
already in section 2. Under Article 94 of the Constitution, provisions of treaties 
and of resolutions of international organisations which have direct effect shall in 
case of conflict prevail over any kind of national legislation, including primary 
legislation, the Constitution itself and the Charter for the Kingdom. According 
to the text of Article 94, courts as well as administrative bodies have to refrain 
from applying a national law if application would be inconsistent with a self­
executing provision of treaty law which 'is binding on all persons', i.e. has direct 
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Staatsblad 2009, no. 120. 
Rapport Staatscommissie Grondwet [Report of the Government Committee on Constitutional 
Revision] (The Hague, Staatscommissie Grondwet 2010), Kamerstukken II 2010/11, 31570, no. 
17, addendum, pp. 43-47. 
HR 14 April 1989, N! 1989, no. 469; 21 NYIL (1990) p. 362 (Harmonisatiewet). However, the 
courts are allowed to disapply a provision of an Act of Parliament in individual cases because 
of general principles of law, if this is prompted by extraordinary circumstances of the case at 
issue, which have not been foreseen by the legislature. This does not prejudice the binding 
effect of the provision itself. See para. 3.9 of the judgment mentioned. 
J.W.A. FLEUREN, 'Voorrang van rijksrecht op Nederlands recht in historisch perspectief. De 
wordings- en interpretatiegeschiedenis van de artikelen 5 lid 2 en 49 van het Statuut voor het 
Koninkrijk' [Supremacy of Kingdom law over Dutch law in a historical perspective. The legal 
history of Articles 5(2) and 49 of the Charter for the Kingdom of the Netherlands], 173 
Rechtsgeleerd Magazijn Them is (2012) pp. 15-29. 
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effect. 52 As mentioned in section 2, the Supreme Court has inferred a contrario 
that the courts - and administrative bodies, one may add - are not at liberty to 
review 'Dutch' law for conflict with non-self-executing provisions of treaty law 
or with customary international law. 53 It is consistent case-law that not only 
primary legislation but also subordinate legislation is excluded from judicial 
review for compatibility with provisions of treaty law which lack direct effect. It 
is generally assumed that the same holds for judicial review for compatibility 
with customary international law. 

It should be emphasised that these exceptions to the principle of judicial 
review do not prejudice the fact that according to Dutch constitutional law 
customary international law, non-self-executing provisions of treaty law, the 
Charter for the Kingdom, the Constitution and fundamental principles of law 
take hierarchical precedence over Acts of Parliament. They only mean that the 
courts are not competent to test Acts of Parliament against these legal norms 
and principles. Instead, it is the duty of the Government and both Houses of 
Parliament to prevent the adoption of primary legislation that is inconsistent 
with them and it is not for the courts to question their decision. In this respect 
the role of the Council of State should be stressed. Legislative bills are examined 
by the Council of State - an independent public body of eminent lawyers and 
some former politicians, which are (with exceptions) appointed for life by the 
Government - for both efficiency and compatibility with the Constitution, the 
Charter for the Kingdom, legal principles and the international obligations of 
the State. The Council of State's opinions on legislative bills are not binding, but 
are nevertheless authoritative. But whether an opinion actually influences the 
view of the Government or the Houses on the compatibility with higher law is 
finally decided by these political bodies themselves. 

Given the exceptions to the principle of judicial review, it is hardly surprising 
that the courts refrain from ordering the political bodies to enact legislation, 
even if otherwise a norm of higher law remains unimplemented. The courts do 
not consider themselves competent to order the State or its bodies to adopt an 
Act of Parliament or other legislative measures requiring the cooperation of the 
people's representatives, regardless of whether the claim is based on a self­
executing provision of treaty law, another rule of international law, or even a rule 
ofEUlaw.54 

52 

53 

54 

Strictly speaking, the power of the courts is limited to refraining from applying - or 
prohibiting public authorities from applying -legal rules in the specific case presented to it in 
which such application would contravene self-executing provisions of treaty law. In practice, 
this may partly or even completely deprive a legal rule of its binding effect, since the courts 
will usually follow precedent and disapply the rule in all similar cases. The courts have no 
authority, however, to declare a legal rule null and void if it is in conflict with international 
law. Only the public organ that adopted the rule has the competence to remove it from the 
bodyoflaw. 
HR 6 March 1959, NJ 1962, no. 2 (Nyu gat II). 
HR 21 March 2003, NJ 2003, no. 691 (Waterpakt); HR 1 October 2004, NJ 2004, no. 679; HR 
9 April2010, ECLI:NL:HR:2010:BK4547 (SGP). 
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4. IMPLEMENTATION OF THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS BY 
THE DUTCH COURTS 

Although the Kingdom of the Netherlands was one of the states whose 
governments signed the European Convention on Human Rights on 4 November 
1950 at Rome, it did not manage to finish the process of parliamentary approval 
in time to belong to the group of states who became a party to the Convention on 
the date of its entering into force, i.e. 3 September 1953. Instead the ECHR, 
together with its Protocol (No. 1), entered into force for the Netherlands on 
31 August 1954.55 At first the Government hesitated as to whether it should 
recognise the competence of the European Commission of Human Rights to deal 
with complaints of (groups of) individuals and NGOs claiming to be a victim of a 
violation of the Convention by the Netherlands and whether it should accept the 
compulsory jurisdiction of the European Court of Human Rights - some argued 
it would be enough that, according to the Constitution, alleged victims could 
invoke the Convention before the Dutch courts. 56 Nevertheless, on 5 July 1960 
both the right of individuals to,'complain in 'Strasbourg' and the compulsory 
jurisdiction of the ECtHR we1-e finally recognised by the Netherlands. 57 

The Kingdom of the Netherlands has become a party to all the Protocols to 
the ECHR, except for Protocol No. 7, which it never ratified. The ECHR 
and the Protocols that have entered into force for the Kingdom of the 
Netherlands are also applicable in the Caribbean parts of the Kingdom. The 
substantive provisions of the ECHR and the Protocols to which the 
Netherlands is a party are considered by the courts to be 'binding on all 
persons' within the meaning of Articles 93 and 94 of the Constitution. In 
other words, they are self-executing or having direct effect. 58 In the past the 
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Trb. 1954, no. 151. Since 31 December 1955 the ECHR and the Protocol (No. 1) thereto had 
also entered into force for the transatlantic parts of the Kingdom, viz. Suriname and the 
Netherlands Antilles (Trb. 1956, no. 5; Trb. 1956, no. 6). On 25 November 1975 the Republic of 
Suriname became an independent State. The ECHR was never made applicable to Dutch New 
Guinea, which belonged to the Kingdom of the Netherlands until1962. 
Y.S. KLERK and L. VAN PoELGEEST, 'Ratificatie a contre coeur: de reserves van de Nederlandse 
regering jegens het Europees Verdrag voor de Rechten van de Mens en het individueel 
klachtrecht' [Ratification a contrecoeur: the hesitations of the Dutch Government regarding 
the European Convention on Human Rights and the individual right to complain], 
Rechtsgeleerd Magazijn Them is (1991) pp. 220-246. 
Trb. 1961, no. 8. This recognition of the individual right of complaint and of the compulsary 
jurisdiction of the ECtHR was extended to Suriname as from 31 August 1964 (Trb. 1964, 
no. 163) and to the Netherlands Antilles as from 31 August 1974 (Trb. 1974, no. 215). 
This is not to say that the non-substantive provisions of the ECHR and its Protocols are not­
self-executing, but rather that the distinction between self-executing and non-self-executing 
provisions of treaty law does not apply to provisions about the entering into force, the 
interpretation and the application of (the substantive provisions of) the instrument in 
question. See FLEUREN, supra n. 35, p. 256. 
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courts used to rule that Article 13 ECHR was lacking direct effect, 59 but this 
case-law is outdated.60 

The fact that the substantive provisions of the ECHR and these Protocols are 
binding on all persons implies that they have to be applied by administrative 
authorities and courts in cases where such an application is necessary to prevent 
or remedy a violation of the ECHR or the Protocols by the State, even if this 
means that primary legislation or the Constitution have to be disregarded (see 
further section 5.2). Sometimes a remedy will be given by means of compensation 
for damages. In short, under Dutch constitutional law the substantive provisions 
of the ECHR and the Protocols entail a right to observance of the Convention by 
the State and all its public bodies. The extent to which the Convention is also 
taken into account by the courts when dealing with legal relationships between 
private parties, is discussed in sections 2.5 and 5.2.2. Nonetheless, there is an 
important qualification to this 'right to observance'. As has already been pointed 
out, the courts may consider it to be prudent to abstain from remedying a 
violation of a Convention right if otherwise they would have to make choices 
which should, at least pro tempore, be left to the legislature (see sections 2.3 and 
5.4.1). 

Until the end of the 1970s, cases in which the Convention was successfully 
invoked before a Dutch court, were quite rare.61 Obviously the Convention was 
not part of the daily routine of the judges. In 1968 a subdistrict court judge 
(kantonrechter) even blamed the absence of the text of the ECHR in the 
courthouse for the delay in delivering his judgment; as one of the parties had 
invoked the Convention, he had to ask the Ministry of Justice for a copy!62 But 
since the 1980s the impact of the ECHR on Dutch case-law has been growing 
continuously. In 1976 and 1979 the first judgments in which the Netherlands 
were condemned for a breach of the Convention had been handed down by the 
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HR 24 February 1960, NJ 1960, no. 483; HR 18 February 1986, NJ 1987, no. 62; Afdeling 
rechtspraak van de Raad van State [Judicial Division of the Council of State, ARRS], 29 July 
1980, Rechtspraak Vreemdelingenrecht 1980, 46; ARRS 26 July 1983, AB 1984, no. 20. 
ABRvS 9 June 1994, AB 1995, no. 238; ABRvS 16 June 1994, 19 NJCM-Bulletin (1994) p. 981 
(Van Baggum); ABRvS 16 June 1994, 19 NJCM-Bulletin (1994) p. 987 (Valkenier). Cf. FLEUREN, 
supra n. 12, p. 269-270. 
For an overview of the older Dutch case-law on the ECHR and other human rights treaties see 
A.W. HERINGA and J.G.C. SCHOKKENBROEK, eds., Repertorium Nederlandse Rechtspraak 
Mensenrechtenverdragen [Repertory for Dutch case-law on human rights treaties] (Leiden, 
Stichting NJCM-Boekerij 1993). 
Kantongerecht Den Helder 24 December 1968, Verkeersrecht 1969, no. 20, quoted by 
E. MYJER, 'Pro Justitia. Over hoe EVRM verzeild raakte in de Nederlandse strafrechtspleging 
en aan wie dat valt toe te rekenen' [Pro Justitia. How ECHR ended up in the Dutch 
administration of criminal justice and who is responsible for this], in A.W. HERINGA, J.G.C. 
ScHOKKENBROEK and J, VANDERVELDE, eds., 40 jaar Europees Verdrag voor de Rechten van 
de Mens. Opstellen over de ontwikkelingen van het EVRM in Straatsburg en in Nederland 
1950-1990 (Leiden, 1990) (special issue of NJCM-Bulletin - Nederlands Tijdschrift voor de 
Mensrechten) p. 271 at p. 275. 
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ECtHR.63 In 1979 these wake-up calls were followed by the Marckx judgment 
against Belgium, 64 which would soon have a tremendous impact on Dutch 
rulings in family law cases.65 From 1980 the Supreme Court began to develop its 
case-law on the requirement of adjudication of criminal cases within a 
reasonable time as referred to in Article 6 ECHR.66 In 1985 the case of Benthem 

v. The Netherlands made clear that the right to court, as established in the Golder 

judgment, 67 also extended to important parts of Dutch administrative law. 68 By 
now every Dutch lawyer had become aware of the meaning and potential of the 
ECHR and its Protocols for virtually all areas of domestic law. Since then the 
number of cases in which the Convention is invoked or taken into account has 
risen steadily. Nowadays the courts seem to be even more familiar with the 
rights entailed in the Convention than with the rights embodied in the 
Constitution. 69 

5. THE IMPACT OF THE JUDGMENTS OF THE 
ECtHR ON NATIONAL JUDICIAL DECISION 
MAKING 

5.1. INTRODUCTION 

For Dutch courts, the ECHR is a very important instrument. As section 4 served 
to demonstrate, the Dutch constitution allows the national courts to apply the 
provisions of the EHCR directly and even obliges them to disapply Acts of 
Parliament (and even the Constitution) if this is necessary to avoid a violation of 
the Convention. If only for that reason, the ECHR is often invoked before Dutch 
courts, even to such an extent that it has been said that, for the Netherlands, the 
ECHR has come to serve as a substitute constitution.7° Another explanation for 
the importance of the ECHR can be found in the relative clarity of its provisions 
(in comparison with the provisions of the Dutch Constitution) and the elaborate 
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Engel and Others v. the Netherlands, ECtHR 8 June 1976, appl. no. 5100/71 eta!.; Winterwerp 
v. the Netherlands, ECtHR 24 October 1979, appl. no. 6301/73. 
Marckx v. Belgium, ECtHR 13 June 1979, appl. no. 6833/74. 
HR 4 May 1984, NJ 1985, no. 510; HR 21 March 1986, NJ 1986, no. 585. 
HR 23 September 1980, NJ 1981, no. 116; HR 4 November 1980, NJ 1981, no. 117; HR 9 March 
1982, NJ 1982, no. 409; HR 7 April 1987, NJ 1987, no. 587; HR 16 December 1997, NJ 1998, 
no. 811. 
Golder v. the United Kingdom, ECtHR 21 February 1975, appl. no. 4451/70. 
Benthem v. the Netherlands, ECtHR 23 October 1985, appl. no. 8848/80. 
J.H. GERARDS, 'Oordelen over grondrechten - rechtsvinding door de drie hoogste rechters in 
Nederland' [Judicial decision making in fundamental rights cases - judicial reasoning by 
three highest courts in the Netherlands], in H. DEN ToNKELAAR and L. DE GROOT, eds., 
Rechtsvinding op veertien terreinen [Judicial reasoning in fourteen fields of law] (Deventer, 
Kluwer 2012) pp. 9-51. 
CLAES and GERARDS 2012, supra n. 37, at p. 628-633. 
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case-law of the ECtHR?1 Two recent studies demonstrate that these are the main 
factors explaining the frequency with which the ECHR is invoked in Dutch 
courts, even in cases where the prohibition of constitutional review does not 
apply (e.g. cases about administrative decisions)?2 

This section analyses how the Dutch courts cope with the frequent appeals 
made to the Convention. Whereas the previous sections focused on the 
constitutional and legal instruments permitting Convention review in the 
Netherlands, this section concentrates on illuminating how the Dutch courts 
deal with judgments against the Netherlands and other states, how the 
Convention standards influence the Dutch judicial standards, to what extent 
Dutch courts are ready to adopt and copy the interpretations provided by the 
Court and how the national courts negotiate between the need to implement the 
Convention requirements and the need to respect the limits of their judicial task. 

As a preliminary remark, it is important to note that Dutch courts generally 
accept the res interpretata of the ECtHR's judgments?3 They usually do not 
distinguish between judgments against the Netherlands and judgments rendered 
against other states, but generally accept that all the Court's precedents have equal 
interpretative force. As soon as a precedent appears to be relevant for the Dutch 
situation, for example because it concerns a legal constellation similar to one 
existing in Dutch law, it is taken into account. For that reason no principled 
distinction is made in this section between the way in which the courts deal with 
judgments against the Netherlands and other states and the implementation of 
interpretations and standards are discussed in an integrated manner. Nevertheless, 
for the sake of clarity, the section starts out by briefly describing the direct 
consequences for the Dutch courts of a judgment rendered against the Netherlands. 

5.2. CONSEQUENCES FOR THE DUTCH COURTS OF 
A JUDGMENT AGAINST THE NETHERLANDS: 
RE-OPENING AND LIABILITY 

The Dutch courts can become involved in the execution and implementation of 
Strasbourg judgments against the Netherlands in various ways. First and 
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See e.g. L. VERHEY, 'Het grondwettelijk beschermingssysteem: handhaving of herbezinning?' 
[The constitutional system of protection: keeping it or changing it?], 28 NJCM-Bulletin (2003) 
pp. 216-232; G. VANDER ScHYFF, 'De beperkingssystematiek van de Nederlandse grondrechten: 
kanttekeningen bij het rapport van de Staatscommissie Grondwet' [The system for limitations 
of Dutch fundamental rights: critical comments to the report of the Government Commission 
for Reform of the Constitution], 2 Tijdschrift voor Constitutioneel Recht [Constitutional Law 
Review] (2011) pp. 186-194. 
See further GERARDS 2012, supra n. 69, pp. 9-51; J.H. GERARDS and C. S!EBURGH, eds., De 
invloed van fundamentele rechten op het materiele recht [The impact of fundamental rights on 
substantive law] (Deventer, Kluwer 2013). 
For a further explanation of this notion, see chapter 2, section 3.2. 
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foremost, and in response to invitations made by the Council of Europe 
institutions, possibilities have been introduced to re-open national proceedings. 
Article 457 of the Code of Criminal Procedure allows criminal proceedings to be 
reopened after a judgment in which the Court has found a violation of the 
Convention. This possibility is limited, however, to the individual applicant who 
has brought the complaint against the Netherlands before the ECtHR. Other 
persons, even if they find themselves in a legally or factually comparable 
position, cannot request reopening?4 

At present there are no provisions for revision or reopening of proceedings in 
civil and administrative law. In civil law, revision is only possible in situations 
related to fraudulent behaviour by one of the parties to the case?5 In 
administrative law, the General Administrative Law Act provides for revision of 
final judgments if new facts have become known that would have led to a 
different outcome if the court had been aware of them?6 Thus far, however, 
posterior judgments of the ECtHR have not been considered a 'novum' in the 
sense of this provision?7 

Another remedy available to successful applicants in Strasbourg is to bring 
tort proceedings against the State.78 State liability in these cases is not easily 
accepted, however: the critemon~is that the Dutch courts which dealt with the 
case in the first place must have grossly neglected fundamental principles of 
law?9 If the court accepts state liability for the damage effected by the violation, 
this may result in an obligation on the State to pay compensation, but the 
applicant may also request, for example, immediate release from prison. 80 
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See further T. BARKHUYSEN and M.L. VAN EMMERIK, 'Rechtsherstel bij schending van het 
EVRM in Nederland en Straatsburg' [Legal remedies in case of ECHR violations in the 
Netherlands and Strasbourg], 31 NJCM-Bulletin (2006) pp. 39-64 at p. 59. 
Article 382 Wetboek van Burgerlijke Rechtsvordering [Code of Civil Procedure]. 
See Article 8:88 Algemene wet bestuursrecht [General Administrative Law Act]. 
See R.J.N. ScHLOSSELS and S.E. ZIJLSTRA, Bestuursrecht in de sociale rechtsstaat 
[Administrative Law in the Social Welfare State] (Deventer, Kluwer 2010) p. 1344 (para. 
24.120). However, judgments of the ECtHR can possibly be considered as new and relevant 
facts ('nova') for another provision of the General Administrative Law Act, i.e. Article 4:6. 
Based on that provision, an individual can request the competent administrative body to 
revise an administrative decision (or take a new decision) because new relevant facts have 
become known. Given that this possibility does not involve the courts, however, it is not 
discussed further here. See e.g. R. STIJNEN, Rechtsbescherming tegen bestraffing in het 
strafrecht en het bestuursrecht: een rechtsvergelijking tussen het Nederlandse strafrecht en 
bestaffende bestuursrecht, me de in Europees perspectief [Legal protection against punishment 
in criminal law and administrative law: A legal comparison between the Dutch criminal law 
and punitive administrative law, also in European perspective] (Deventer, Kluwer 2011) at 
p. 724-725 and BARKHUYSEN and VAN EMMERIK, supra n. 74, at p. 55. 
Based on Article 6:162 Burgerlijk Wetboek [Civil Code]; see further BARKHUYSEN and VAN 
EMMERIK, supra n. 74, at p. 57. 
HR 1 February 1991, NJ 1991, no. 413; see also HR 18 March 2005, NJ 2005, no. 201; see 
further BARKHUYSEN and VAN EMMERIK, supra n. 74, at p. 56-57. 
e.g. HR 31 October 2003, NJ 2005, no. 196. 
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Finally, it is possible for courts to change their interpretation of national law 
in accordance with a new judgment of the Court, and in fact this often occurs. 
Over time, for example, Dutch courts have introduced systems to offer 
compensation in case of delays in judicial proceedings in response to judgments 
of the ECtHR.81 Other changes to national case-law in response to ECtHR 
judgments (both against the Netherlands and other states) are visible in relation 
to youth detention, 82 the application of the lex mitior principle, 83 the use of 
evidence from witnesses who could not be questioned at trial, 84 and numerous 
other cases. 85 The way in which the national courts endeavour to comply with 
the Strasbourg case-law through such changes and adaptations of judicial 
standards is further explored in the next section. 

5.3. COMPLYING WITH THE JUDGMENTS AND DECISIONS 
OF THE ECtHR 

5.3.1. Application of standards developed by the ECtHR 

As was mentioned before, the Convention is often invoked before the courts and 
the popularity of the Convention clearly finds its way into their judgments. All 
the Dutch courts - lower courts as much as higher courts - refer often to relevant 
ECtHR judgments and decisions in cases in which a Convention right has been 
invoked. It happens quite frequently that a court disapplies subordinate 
legislation or annuls a decision of a public body due to a conflict with the ECHR 
or its Protocols. Cases in which a court actually dis applies an Act of Parliament 
in order to avoid - or to remedy - a violation of the Convention are relatively 
rare. The vast majority of cases in which the courts have applied the Convention 
or have otherwise taken the Convention into account, did not require the 
disapplication of an Act of Parliament. Nevertheless, such cases may have a 
powerful impact on the interpretation and scope of statutory provisions. 86 

81 

82 

83 

84 

85 

86 

See e.g. HR 17 June 2008, ECLI:NL:HR:2008:BD2578; ABRvS 26 March 2008, 
ECLI:NL:RVS:2008:BC7604; CRvB 23 January 2008, ECLI:NL:CRVB:2008:BC2942. 
HR 24 June 2011, ECLI:NL:HR:2011:BQ2292, in response to S.T.S. v. the Netherlands, ECtHR 
7 June 2011, appl. no. 277/05. 
HR 12 July 2011, ECLI:NL:HR:2011:BP6878, in response to Scoppola v. Italy, ECtHR (GC), 
17 September 2009, appl. no. 10249/03. 
HR 29 January 2013, ECLI:NL:HR:2013:BX5539. 
For more examples, see GERARDS, supra n. 69, at p. 32. 
J,C. DE Wrr, Artikel 94 Gm11dwet toegepast. Bell onderzoek naar de betekenis, de bedoeling en 
de toepassing van de woorden 'vinden geen toepassing' in artikel94 van de Gro11dwet [Applying 
Article 94 of the Constitution. A study into the meaning, the intention and the application of 
the words 'shall not be applicable' in Article 94 of the Constitution] (The Hague, Boom 
Juridische uitgevers 2012). For an extensive analysis of the case-law in this regard, see also 
GERARDS 2012, supra n. 69, at p. 31. 
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In addition, the courts frequently use the standards that have been developed 
by ECtHR for particular types offundamental rights casesP This is illustrated, 
for example, by many cases relating to defamation and insult, where the ECtHR 
case-law on the topic is consistently cited and where the ECtHR's standards in 
the field are applied (albeit not always very diligently and precisely).88 When 
reviewing national measures or decisions interfering with fundamental rights or 
interests, the courts usually test their effectiveness, necessity and proportionality, 
mostly referring explicitly to the necessity test of the ECHR. 89 

Accordingly, the concrete standards and criteria developed in the Court's 
case-law, such as the test of necessity or concrete factors relevant to specific 
situation types (e:g. defamation cases or cases about expulsion), are almost 
standardly applied in Dutch case-law. By contrast, the influence of the Court's 
general principles of interpretation on Dutch case-law is much less obvious and 
rather indirect. This is due at least partly to the fact that Dutch courts usually 
pay little attention to the determination of the scope of fundamental rights 
provisions.90 Instead, they usually simply hold that a ECHR provision does (or 
does not) apply, referring to their own previous judgments on the matter or to 
the judgments of the ECtHR.:~ The Dutch courts thereby may implicitly 
acknowledge and apply nevf in'terpretations provided by the ECtHR (which 
may be based on consensus or evolutive interpretation), but they will hardly 
ever refer to the interpretative principles and methods on which the 
interpretation is based.92 Only exceptionally, some courts refer to meta­
teleological interpretation, i.e., they refer to the underlying aims and principles 
of the ECHR to underpin a certain judgment. An example is a line of case-law of 
the Central Appeals Tribunal (Centrale Raad van Beroep) granting special social 
assistance benefits (bijzondere bijstand) to particularly vulnerable groups of 
(illegal) immigrants. The Central Appeals Tribunal grounded its judgments in 
these cases not only on references to case-law of the ECtHR, but also on 
references to the 'very essence' of the ECHR, mentioning in particular the 
principles of human dignity and personal autonomy.93 

The method of consensus interpretation is not used in national case-law in 
the way the ECtHR uses it. Although the Dutch courts may refer to foreign case-
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See further CLAES and GERARDS, supra n. 37, p. 640-642. 
For some recent examples, see Hof Amsterdam, 13 October 2009, ECLI:NL: 
GHAMS:2009:BK0003; HR 18 September 2009, ECLI:NL:HR:2009:BI7191; Hof 
Amsterdam, 8 March 2011, ECLI:NL:GHAMS:2011:BP6989. 
For recent examples see ABRvS 14 July 2010, ECLI:NL:RVS:2010:BN1135; CRvB 21 September 
2010, ECLI:NL:CRVB:2010:BN8775. 
GERARDS, supra n. 69. 
In more detail, see GERARDS, supra n. 69. 
Ibidem. 
For some examples, see CRvB 22 December 2008, ECLI:NL:CRVB:2008:BG8776; CRvB 
20 October 2010, ECLI:NL:CRVB:2010:B03581; CRvB 4 August 2011, ECLI:NL: 
CRVB:20ll:BR5381. 
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law or legislation as sources of inspiration,94 they hardly ever rely on an 
'emerging consensus' or the need to respect 'present day conditions' to underpin 
a novel interpretation of the Convention or the Constitution. As is explained 
below, in section 5.4, this may be the result of the tendency of Dutch courts to 
carefully follow and apply the Strasbourg interpretations without outpacing the 
ECtHR by adopting a more far-reaching interpretation. This approach reduces 
the need to rely on strongly evolutive techniques of interpretation, and 
encourages a direct reliance on Strasbourg case-law rather than providing 
independent ECHR interpretations. 

5.3.2. Impact of the Court's standards - horizontal effect 

The impact of the Convention on Dutch law is particularly apparent in private 
law. The case-law of the Court includes (positive) obligations on national courts 
to apply the Convention in relations between private parties (i.e. horizontal 
relationships). Courts must refrain from interpreting contractual obligations in 
violation of the Convention, and when deciding on horizontal conflicts between 
rights they have to take account of its provisions.95 The Dutch courts have 
shown themselves willing to comply with these positive obligations. They do not 
hesitate to take account of the provisions of the Convention - as they are 
construed by the Court - in cases between private parties. If the Court has 
construed a provision in such a manner that it imposes on the States Parties an 
obligation to recognise or ensure rights which individuals should be able to 
exercise in respect of other persons, then the self-executing nature of the 
provision will have the effect that the relevant rights and positive obligations 
recognised by the Court are enforceable before the Dutch courts. For example, to 
the extent that according to the case-law of the ECtHR Article 8 of the 
Convention entails the right of access to one's children, one parent may invoke 
the right to respect for his or her family life against the other parent before the 
courts.96 The ECHR may further affect the interpretation and enforceability of a 
contract between private parties.97 It is not always clear whether the civil courts 
apply the ECHR directly in these cases or rather base their judgments on 
the (often open-ended) clauses of private law, such as clauses on torts and due 
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On this, see in particular E. MAK, Judicial Decision-Making in a Globalised World. The Views 
and Experiences of Highest Court Judges in Five Western Countries (Oxford, Hart 2013), 
Chapter 4. 
See in particular ECtHR 13 July 2004, appl. no. 69498/01, Pia and Puncernau v. Andorra and 
ECtHR 16 December 2008, appl. no. 23883/06, Kurshid Mustafa and Tarzibachi v. Sweden. 
See, e.g., HR 22 February 1985, NJ 1986, no. 3. Cf. FLEUREN, supra n. 35, pp. 257-258. 
e.g. Rechtbank [District Court] 's-Hertogenbosch, 26 October 2011, ECLI:NL: 
RBSHE:20ll:BU2938, citing Kurshid Mustafa and Tarzibachi v. Sweden, ECtHR 16 December 
2008, appl. no. 23883/06; the district court ruled that Article 10 of the ECHR prevented the 
enforcement of an (alleged) contractual obligation to remove a satellite dish. 
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care, interpreting these in line with the Court's case-law (indirect horizontal 
effect).98 

In practice, the Convention rights are often invoked in private law conflicts 
and they have strongly shaped the case-law on, for example, family law and 
defamation; they also increasingly have effects for fields such as labour law and 
company law.99 The only limitations on the willingness of the courts to apply 
fundamental rights (as interpreted by the ECtHR) to legal relationships between 
private persons seem to result from the separation of powers doctrine. An 
individual cannot successfully invoke the Convention (or, more generally, the 
fundamental rights principles embodied in the Convention and the ECtHR's 
case-law) in order to close a gap between Dutch law and the Convention if this 
involves choices which should be left to the legislature. This is discussed further 
in section 5.5.1. 

5.4. 'MINIMALIST' READINGS OF ECtHR PRECEDENTS 
AND TRANSLATION OF STANDARDS 

' -;1 

Although Dutch courts gent-rally loyally and carefully apply the Court's case-
law, which overall results in the Convention standards having a strong impact on 
national case-law, the courts may sometimes give minimalist readings to the 
Strasbourg judgments, attempting to keep the response to ECtHR judgments as 
narrow as possible. 

A case in point is the reaction to the Court's Salduz judgment, which related 
to the right of suspects to be assisted by a lawyer in the context of police 
interrogations.l00 This judgment sparked intense debate over the Court's 
interpretation of the Convention and many voiced their profound disagreement 
with the judgment. Perhaps to meet the concerns of scholars and legal 
practitioners, the Supreme Court has given a rather restrictive reading to the 
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On this, see further CLAES and GERARDS, supra n. 37, at pp. 628-633. It is explained here that 
there are also some other conceivable scenarios that would give horizontal effect to ECHR 
provisions and the case-law of the ECtHR (it is conceivable, for example, that a legislative act 
governing a horizontal situation is disapplied for incompatibility with an ECHR provision, 
and that this will have consequences for the horizontal relationship), but the case described 
above is the most common one. 
Further analyses of the impact on these areas oflaw can be found in GERARDS and SIEBURGH, 
supra n. 72. 
Salduzv. Turkey, ECtHR (GC) 27 November 2008, no. 36391/02; see extensively on this debate 
F.P. OL<;:ER, 'Schrapping van de rechtmatigheidstoetsing eerste termijn inverzekeringstelling 
in het wetsvoorstel Rechtsbijstand en politieverhoor. Een mensenrechtelijke quid pro quo, of: 
de keerzijde van vroege rechtsbijstand?' [Removal of judicial review of the first stage of police 
custody in the legislative proposal Legal assistance and police interrogation. A human rights 
quid pro quo, or: the downside of early legal assistance?], 36 Nederlands Tijdschrift voor 
Mensenrechten [Netherlands Journal of Human Rights] (2011), pp. 561-574. 
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case, decreasing the judgment's impact on Dutch criminal procedure.101 It is still 
not certain if this approach would be considered by the ECtHR to be in 
conformity with the Convention. 

Another example is a case similar to one decided by the Court in 2012, i.e., 
Vidgen v. the Netherlands. 102 Both cases related to the right to a fair trial in 
criminal proceedings where witness statements were used as evidence without 
the defence having the full possibility of questioning the witnesses at trial. The 
ECtHR held in Vidgen that the Dutch rules in this respect were too restrictive 
and harmed the interests of the defence, in violation of Article 6. In its post­
Vidgen judgment, the Supreme Court explicitly recognised that the approach it 
had hitherto followed could no longer be maintained.l03 It therefore changed its 
settled case-law to make it consistent with the requirements following from the 
ECtHR's judgment. Nevertheless, the Supreme Court's reading of the Strasbourg 
case-law is arguably relatively restrictive. For example, it stressed the possibilities 
for exceptions to the rules defined by the ECtHR, thereby implying that it would 
be ready to use them in future cases. Thus, even if the Supreme Court closely 
followed the ECtHR's interpretation in this judgment, it did so in a rather 
minimal way. 

The Dutch Supreme Court recently took an even bolder approach by actually 
setting aside an interpretation of Dutch law given by the ECtHR in a case against 
the Netherlands.104 According to a judgment rendered by the ECtHR in the case 
of Van der Velden v. the Netherlands, the Dutch judicial approach to the issue in 
question (i.e. the competence to decide on the extension of a 'TBS order', which 
would allow psychiatric confinement of a dangerous convict) was not in 
accordance with domestic law as interpreted by the ECtHR, and therefore 
violated Article 5 of the Convention (the right to habeas corpus).l05 Although the 
Supreme Court did not expressly state that the ECtHR's interpretation was 
incorrect or mistaken, and although it did not expressly set aside the ECtHR's 
judgment, it did rule that the relevant provision of domestic law had to be 
interpreted in a different manner than the Court had done. 

Furthermore, it appears that national courts often transform the Convention 
standards to standards that are more easily applicable in domestic law. An 
example is visible in the case-law on defamation, where the national courts had 
already defined their own set of factors to balance freedom of expression and 
reputation and privacy rights before the Court started to develop its case-law in 
the field. In many recent defamation cases, a sort of hybrid mixture can be seen 
of the original factors and the factors added to these by reference to the Court's 
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HR 30 June 2009, ECLI:NL:HR:2009:BH3079. 
ECtHR 10 July 2012, appl. no. 29353/06. 
HR 29 January 2013, ECLI:NL:HR:2013:BX5539, para. 3.3.3. 
HR 12 February 2013, ECLI:NL:HR:2013:BY8434. 
ECtHR 31 July 2012, appl. no. 21203/10. 
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case-law.l06 Another example is the case-law on special social assistance benefits 
(bijzondere bijstand) for illegal immigrants. Although the Central Appeals 
Tribunal in its first judgment on the issue expressly referred to standards and 
criteria developed in the ECtHR's judgments, it slightly adapted them to construe 
a set of specialised criteria to meet the demands of the particular situation 
type.107 Clearly, thus, Dutch courts often use the Court's case-law mainly to 
supplement, build and refine their own sets of standards, rather than applying 
them exactly as they have been formulated by the Court. If this is done, 
moreover, in subsequent cases, the courts tend to refer to their own precedents 
(in which these standards have been 'transformed') rather than the judgments of 
the ECtHR.l08 

Hence, it is clear that Dutch courts do not always strictly follow the ECtHR's 
interpretations and precedents. Although they regard the interpretations as 
highly influential and valuable, they assess them critically to see how they should 
be implemented in national case-law and, where this is considered necessary or 
desirable, they provide for a minimalist interpretation or a transformation in 
Dutch judicial standards. 

5.5. TAKING ACCOUNT OF THE ROLE OF THE JUDICIARY 
AND THE LIMITED JUDICIAL COMPETENCES 

5.5.1. Refusing to set aside legislation and order changes of legislation 

One of the questions that may arise in relation to the application of Convention 
standards by the Dutch courts is whether following the lead of the Court may 
compel (or invite) them to transgress the borders of their judicial competences. 
In the Netherlands, however, the courts use various mechanisms and 
instruments to avoid having to take Convention protection further than they 
consider to be consistent with their constitutional role vis-a-vis the legislature 
(see section 2.3). 

In particular, there are examples where a court has declined to use its 
competence to set aside national legislation in order to respect separation of 
powers. In section 2.3, an example of such judicial restraint was already provided 
with respect to the ICCPR, but similar examples can be found in relation to the 
ECHR. A famous case in this regard is the Kroon case, which eventually resulted 
in a judgment of the ECtHR. Mrs Kroon had been married from 1979 untill988, 
but the marriage had broken down and she and her husband had been living 
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e.g. HR 18 January 2008, ECLI:NL:HR:2008:BB3210 and HR 25 March 2008, 
ECLI:NL:HR:2008:BB2875. 
e.g. CRvB 22 December 2008, ECLI:NL:CRVB:2008:BG8776 and CRvB 4 August 2011, 
ECLI:NL:CRVB:2011:BR5381. 
See further GERARDS 2012, supra n. 69, p. 33-36. 
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apart since 1980 (from January 1988 even his whereabouts were unknown). Mrs 
Kroon started a new relationship, from which a child was born in 1987. 
According to the law that was applicable at the time, her husband was legally the 
father of the child. Although the Civil Code provided a husband with certain 
possibilities to deny being the father of a child that was born during the 
marriage, a wife could not legally dispute his paternity. As a consequence Mrs 
Kroon's new partner was not allowed to acknowledge the child. Both complained 
that this was a violation of Articles 8 and 14 ECHR. However, the Supreme Court 
refused to take a position on this issue, because it could not solve the problem 
without stretching its law-developing role (rechtsvonnende taak) too much. A 
legislative proposal on the law of descent had already been submitted to the 
Lower House and the Supreme Court clearly did not want to interfere with the 
law-making process.109 Such sensitivities were of no concern to the ECtHR, which 
simply held that in this case the legal presumption that the husband is the father 
of a child which is born during marriage 'flies in the face of both established fact 
and the wishes of those concerned without actually benefiting anyone' and held 
that Article 8 had been violated. no But this did not change the position of the 
Supreme Court. Only eight days after the Kroon judgment of the ECtHR the 
Supreme Court upheld in another case its earlier ruling.m Nevertheless, in the 
end Mrs Kroon and her partner got what they wanted. The registrar of births, 
deaths and marriages decided, without any further court intervention, to comply 
with their wishes.112 

In addition to this, the courts do not consider themselves competent to order 
the State or its representative bodies to adopt or amend Acts of Parliament or 
other legislative measures, even if such amendment would be necessary to 
comply with the State's obligations under the Convention.l13 It thus remains 
fully within the discretion of the legislative bodies to decide how they want to 
change the legislation in order to solve the violation (see section 3). 

5.5.2. The Dutch 'mirror principle' approach 

In a 2001 judgment, the Supreme Court pointed out that Article 53 ECHR allows 
the national authorities to provide a higher level of protection of fundamental 
rights than is prescribed by the Convention.l14 It concluded, however, that 
Article 94 of the Constitution did not allow it to accept such additional 
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HR 16 November 1990, NJ 1991, no. 475. 
Kroon and Others v. the Netherlands, ECtHR 27 October 1994, appl. no. 18535/91, para. 40. 
HR 4 November 1994, NJ 1995, no. 249. 
]. DE BoER, 'De broedende kip in EVRM-zaken' [The sitting hen in ECHR cases], 70 
Nederlands Juristenblad (1995) pp. 1027-1034 at p. 1033. 
HR 21 March 2003, NJ 2003, no. 691 (Waterpakt); HR 1 October 2004, NJ 2004, no. 679. 
HR 10 August 2001, NJ 2002, no. 278. 
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protection if this did not follow directly from a judgment of the ECtHR.l15 In the 
absence of a clear ECtHR judgment, the Supreme Court held that it would be up 
to the legislature to decide if a level of protection exceeding that required by the 
ECtHR should be provided. 

Given that this is well-established case-law, this means that, in effect, Dutch 
courts will not provide more protection than is strictly mandated by the ECtHR. 
This clearly demonstrates that the Dutch Supreme Court is well aware of its 
constitutional mandate and that it is prepared to leave important political and 
value choices to be made by the legislature. Nevertheless, the courts sometimes 
go one step further than is supported by the case-law of the ECtHR.116 It may 
happen occasionally that a court, without a clear basis in the rulings of the 
ECtHR, uses the ECHR to remedy a legal vacuum or a legal consequence that is 
considered to be inappropriate.117 It is important to note, however, that such 
judgments are rare. 

5.5.3. Varying the intensity of review: deference and judicial restraint 

The Dutch courts may also heeq,,their particular constitutional role by varying 
the intensity of their review; in· particular by exercising judicial restraint. In 
many cases the courts do not pay express attention to the intensity of their 
scrutiny, but simply apply the ECHR standards without referring to any 
discretion for the legislature.118 This is usually different, however, if the case 
necessitates judicial review of either administrative decisions or legislation. This 
can be explained by the fact that, in cases where administrative decisions or 
legislation are reviewed, considerations of separation of powers and (indirect) 
democratic legitimacy are relevant to defining the court's position and 
competences. 

In cases where the intensity of review is expressly referred to, two different 
'levels' of intensity can be distinguished: 'strict' or 'full' review (valle toetsing) 
and deferential review (marginale toetsing). An intermediate version is 
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See para. 3.9: 'Article 53 of the Convention allows the national legislator the freedom to 
provide more far-reaching protection than is afforded by the provisions of the Convention. 
However, the Dutch courts are bound by Article 94 of the Constitution, under which 
statutory regulations in force within the Kingdom are not applicable if such application is in 
conflict with the provisions of treaties or of decisions by international institutions that are 
binding on all persons. Such an incompatibility cannot be assumed solely on the basis of an 
interpretation by the national (Dutch) courts of the term family life in the light of recent 
legislation, which results in a more far-reaching protection than can be assumed on the basis 
of the case law of the European Court of Human Rights in relation to Article 8 of the 
Convention' (translation taken from 35 NYIL (2004) p. 441 at p. 446). 
See, e.g., HR 28 March 2008, ECLI:NL:HR:2008:BC2255. 
See, e.g., HR 8 July 2005, ECLI:NL:HR:2005:A09273, para. 3.6: 'It should be noted that the 
right which is laid down in Art. 6(1) ECHR is conferred on everyone by this provision, 
therefore also on public bodies'. 
e.g. HR 27 May 2005, NJ 2005, no. 485. 
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sometimes also apparent, but this is not an 'official' category. The level of 
intensity of review is mainly reflected in the test of proportionality of an 
interference with fundamental rights. If strict review is applied, the reasons for 
interfering with a fundamental right must be convincing and weighty; the 
necessity and suitability of the means chosen are reviewed (although not always) 
and the reasonableness and proportionality of sanctions are strictly assessed. If 
deferential review is chosen, the courts tend to use a standard of reasonableness 
or a prohibition of arbitrariness: an administrative decision or legislative act will 
only be considered to be in violation of a fundamental rights provision if it is 
manifestly unreasonable.119 In practice, such manifest unreasonableness is hardly 
ever established.120 

In administrative law, the intensity of review and, relatedly, the degree of 
judicial restraint to be exercised is very much determined by the way the 
powers of the competent administrative bodies are defined. If the legislature 
aimed to offer wide discretionary powers to an administrative body (i.e. by 
indicating that it is up to the administrative body to decide when and if a 
certain power can be used), the administrative courts usually exercise restraint. 
It is then considered that administrative bodies are better suited to determining 
and evaluating relevant facts and that they have greater legitimacy than the 
courts to take policy decisions.l21 Moreover, the review of proportionality is 
usually highly deferential; here, too, the standard is that of reasonableness.122 

If, by contrast, the administrative body has no such discretion, the courts have 
more opportunity to test their actions for conformity with the relevant 
legislation and fundamental rights provisions, resulting in stricter review.l23 In 
particular, there is no discretion (and therefore 'full' review) in case of 
interpretation of statutory law and establishment of facts.l24 Such strict review 
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ABRvS 9 May 1996, AB 1997, no. 93 (Maxis-Praxis); for a more recent example, see HR 
18 October 2013, ECLI:NL:HR:2013:917, para. 4.2.1. See further e.g. B.W.N. DE WAARD, 
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Getuigend staatsrecht. Liber Amicorum A.K. Koekkoek (Nijmegen, Wolf Legal Publishers 
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See further GERARDS, supra n. 119, p. 109. 
See in particular E. HELDER and R.). )uE, 'Belangenafweging in het bestuursrecht' [Balancing 
in administrative law], Bestuurswetenschappen 1987, pp. 25-41 and W. DuK, 
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ZIJLSTRA, supra n. 77, pp. 408-413. 
ScHLOSSELS and ZIJLSTRA, supra n. 77, p. 409. 
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is, moreover, almost always apparent in cases relating to punitive sanctions 
(e.g. administrative fines).l 25 

If courts (either civil, administrative or criminal) are asked to review 
legislation for its conformity with fundamental rights provisions (in particular 
the ECHR), the intensity of their review is also often determined by the margin 
of appreciation the ECtHR tends to leave on certain topics (as discussed in the 
next section), as well as by considerations of the relationship between and the 
respective roles of the courts and the legislature. The courts frequently consider 
that the legislature is better placed to strike difficult balances of interests and 
take political decisions than the courts are, and that it has the primary 
responsibility and legitimacy to do so; consequently, judicial review oflegislation 
should generally be deferentiai.l26 Again, the standard usually appears to be that 
of reasonableness. 

Only on rare occasions may other considerations influence the intensity of 
review. In some cases, for example, the courts have intensified their review 
because of the severity of a certain breach of fundamental rights; 127 and sometimes 
their review is stricter because of the importance of the fundamental right 
concerned (e.g. the right to access the court).l28 

Although it is difficult to @stirhate the overall result of the exercise of judicial 
restraint, it appears that many of the frequent appeals made to Convention rights 
in Dutch courts are unsuccessful. A recent study demonstrated that in such 
fields as environmental law, educational law and tax law, the courts are hardly 
ever prepared to find that legislation and administrative decisions unjustifiably 
interfere with Convention rights.129 Even though Dutch courts in these cases 
often expressly refer to Court judgments and employ typical Convention 
standards such as proportionality review or an 'individual and excessive burden' 
test (which in fact means that there must be a manifest violation of individual 
rights), and even if there are famous examples of intensified review or setting 
aside of national legislation, the net effect of judicial review against the 
Convention appears to be relatively limited. 
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There is some debate on 'automatic' sanctions, such as are visible in systems where either a 
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5.5.4. The role of the margin of appreciation doctrine 

Finally, an interesting role is played in Dutch case-law by the margin of 
appreciation doctrine. The application of this doctrine neatly demonstrates the 
tendency of the Dutch courts towards loyal application of Convention notions as 
well as the courts' awareness of their own constitutional position and their 
relationship with other powers of government. Although the margin of 
appreciation doctrine is clearly developed as an instrument for the European 
Court to give shape to its subsidiary and supervisory role, as was explained in 
Chapter 2 of this volume, and it is not at all intended to be applied by national 
courts, all Dutch courts appear to mention this doctrine frequently, copying the 
approach taken by the ECtHR.130 They hold, for example, that because the 
ECtHR has left a wide margin of appreciation to the states in a certain type of 
case (e.g. cases relating to social security or environmental law), their own review 
of the reasonableness or justifiability of an interference with a fundamental right 
should be restrained.131 For example, since the ECtHR generally leaves a wide 
margin of appreciation to the states in matters of planning policy, social security, 
environmental law, immigration and asylum law and property law, Dutch courts 
do so too.132 

As mentioned in section 5.3.3, the Dutch application of the margin of 
appreciation doctrine tends to result in highly deferential judicial review of 
legislation or administrative decisions. Dutch courts do intensify their scrutiny 
if the case concerns a subject where the ECtHR only allows a narrow margin of 
appreciation, as, for example, in cases concerning discrimination on suspect 
grounds (e.g. nationality)133 or family law cases, but this only rarely occurs. 

It seems that, in general, Dutch courts carefully copy the approach taken by 
the ECtHR and do not accept a wider or a narrower margin of appreciation than 
is provided in the Court's case-law. However, it is questionable whether the 
approach taken by Dutch courts is compatible with the margin of appreciation 
doctrine as such, given the special function the doctrine has in the Strasbourg 
case-law.B4 The fact that the Court may leave a wide margin of appreciation to 
the states because it feels that national authorities are better placed to assess the 
necessity or suitability of certain decisions does not automatically imply, after 
all, that national courts are also less well-placed to assess such decisions. Indeed, 
especially in cases where national courts have to assess whether administrative 
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See further on this GERARDS, supra n. 69, p. 37-48. 
For some examples, see HR 2 October 2009, ECLI:NL:HR:2009:Bll909; ABRvS 14 July 2010, 
ECLI:NL:RVS:2010:BN1135; CRvB 5 August 2011, ECLI:NL:CRVB:2011:BR4785. 
For some examples, see HR 20 March 2009, ECLI:NL:HR:2009:BG9951; HR 2 October 2009, 
ECLI:NL:HR:2009:Bll909; ABRvS 17 March 2010, ECLI:NL:RVS:2010:BL7842; CRvB 
5 August 2011, ECLI:NL:CRVB:2011:BR4785. 
See, for example, CRvB 15 July 2011, ECLI:NL:CRVB:2011:BR1905. 
For more detail, see Chapter 2 of this volume. 
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decisions are compatible with the Convention, i.e. if administrative bodies have 
exercised their discretionary powers in conformity with fundamental rights, the 
tendency to always leave a wide margin of appreciation (because such a wide 
margin is permitted by the Court) may result in a judicial review that is less 
strict and searching than the circumstances of the case might warrant. 

5.6. CONCLUSION 

Although the Convention is clearly of great importance for Dutch law and it is 
often invoked before the domestic courts, the above analysis revealed that its 
actual impact on the Dutch courts is nuanced. On the one hand, it is clear that 
Dutch courts loyally endeavour to apply the Convention provisions as construed 
by the Court. If it is found that certain precedents are relevant to Dutch law, they 
will almost always be followed and implemented in some way or another. In 
extraordinary cases this may lead to the disapplication of national law, but the 
large majority of cases, violations of Convention rights are avoided by construing 
national legislation in light of thy Convention. This is especially so when this 
legislation consists of an Act 41.lf P~rliament. Moreover, in many cases, including 
cases between private parties, the Convention standards and interpretations 
have become strongly intertwined with national law. Usually the national courts 
adopt the Court's interpretations without a moment's hesitation, and the 
standards for review, such as factors to be considered relevant in a balancing 
exercise, are often modelled after the standards developed by the Court. 

This is not to say, however, that the Court's judgments and standards are 
uncritically applied. The standards in fundamental rights cases often have a 
different character than the original Convention standards as a result of 
adaptations made by the courts. Moreover, Dutch courts actually appear to limit 
the effect of the Convention if this is considered necessary, either for reasons of 
constitutional limitations to the powers of the courts, or for reasons of a seeming 
misfit between a Court precedent and national law. Examples have been 
mentioned of the national courts giving a minimal reading to Court precedents 
and even replacing them with a different reading of the relevant legislation. 
Moreover, the courts often exercise judicial restraint and they allow much leeway 
to the legislature and administrative bodies. They often rely on the Court's own 
margin of appreciation doctrine to justify this approach, thereby at once 
demonstrating the tendency to adopt Convention standards and the desire to 
apply them in a restrained manner. As was mentioned above, this has the result 
that the actual impact of the Court's standards and requirements on substantive 
Dutch law in many fields appears to be relatively limited, even if the review 
exercised by the courts is strongly infused by Convention terminology and even 
iflegal practitioners frequently appeal to the Convention. 
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6. DEBATES ABOUT THE ECtHR AND THE 
NATIONAL COURTS 

6.1. DEVELOPMENT AND LOCUS OF THE DUTCH DEBATE 
ON THE ROLE OF THE COURT 

The Netherlands has always strongly supported international human rights 
protection and in particular the European Convention on Human Rights. 
Indeed, the country was proud to host the event in 2010 at which the Court 
received the Four Freedoms Award for its achievements in the field of human 
rights protection.135 For many it therefore came as a surprise that, in the autumn 
of 2010, a critical debate about the Court emerged. The debate was fuelled by an 
opinion published in a newspaper in November 2010 by a young academic, 
Thierry Baudet, who criticised the Court for being overly intrusive and for 
violating national sovereignty.136 This opinion immediately sparked a heated 
debate on the Court's role and legitimacy, which was partly conducted in the 
media and academia, and partly in the political arena. Many scholars wrote 
opinions and contributions, both in the national newspapers (mostly quality 
newspapers, such as NRC Handelsblad, de Volkskrant and Trouw) and academic 
journals, either defending the Court or stressing its lack oflegitimacy.l37 
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See <www.fourfreedoms.nl>. 
T. BAUDET, 'Het Europees Hof voor de Recht en van de Mens vormt een ernstige inbreuk op de 
democratie' [The ECtHR greatly interferes with democratic principles], NRC Handelsblad 
13 November 2010. 
The most important contributions to the debate are J. PETERS and L.-A. KAPPER, 'Eurohof 
beschermt tegen overheid, maar Nederlandse rechters volgen EHRM vee! te slaafs' [Euro 
court protects against the state, but Dutch judges are too obedient], NRC Handelsblad 
15 November 2010; B. OoMEN, 'Versterk liever de Grondwet dan kritiek te leveren op het Hof' 
[Strengthen the Constitution instead of criticising the Court!], de Volkskrant 24 November 
2010; M. DE WERD, 'Uit Straatsburg komt vee! goeds' [Much good comes from Strasbourg], de 
Volkskrant 1 December 2010; S. DrMITROV, 'Straatsburgs hof ondermijnt de soevereiniteit van 
de lidstaten' [Strasbourg Court undermines member states' sovereignty], NRC Handelsblad 
9 December 2010; T. ZwART, 'Bied dat mensenrechtenhof weerwerk' [Counterbalance that 
human rights court!], NRC Handelsblad 17 January 201l; R.A. LAWSON, 'Het 
Mensenrechtenhof beschaaft Hongarije en Griekenland' [The human rights court civilises 
Hungary and Greece], NRC Handelsblad 25 January 201l; S. WYNIA, 'Losgezongen' [Broken 
free], Elsevier 27 January 201l; T. BAUDET, 'Brits verzet tegen het Europees Hof is terecht' [The 
British are right to resist the European Court], NRC Handelsblad 14 February 201l; 
T. BAUDET, 'Crucifixen in klaslokalen, adoptie, verbod op kraken ... ; Wat heeft dit nog te 
maken met 'universele mensenrechten'? Terecht protesteren de Britten tegen de tentakels van 
Straatsburg' [Crucifixes in classrooms, adoption, prohibition of squatting ... ; Does this still 
have anything to do with 'universal human rights'?], NRC.Next 15 February 201l; J.P. LoOF, 
'Lees eerst eens goed wat het EHRM zegt' [Please read what the Court says first], NRC 
Handelsblad 24 February 201l; S. BLOK and K. DIJKHOFF, 'Leg het Europees Hof aan banden' 
[Bridle the European Court!], de Volkskrant 7 April 2011; E. DoMMERING, W. HrNs, R.A. 
LAwsoN and J. PETERS, 'Met Europees Verdrag voor Mensenrechten is niets mis' [There is 
nothing wrong with the European Convention], de Volkskrant ll April201l; T. SPIJKERBOER, 
'Het Hof in Straatsburg blijft cruciaal' [The Strasbourg Court retains its crucial function], 
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It seems that there was fertile ground for debate, given the political 
atmosphere of the time. For example, a difficult issue came up in autumn 2010 
concerning the expulsion of a group of Iraqi asylum seekers. After the 
Government had decided that the asylum seekers should be expelled, the 
Strasbourg Court blocked the decision by granting interim measures. When it 
was informed of the resolution to expel the asylum seekers, the Court sent a 
letter in which it prohibited the Minister from doing so for a period of three 
weeks.l38 It seems that this direct interference by the Court did not sit very well 
with the very strict migration policy favoured by the then sitting Cabinet (which 
was supported by the populist anti-migration party PVV).B9 Moreover, there 
was also political disagreement with the Court's judgments on the issue of social 
security measures. While the Government - the liberal party VVD in particular 
- intended to fight the economic crisis by cutting social security benefits, 
national courts held that some of these measures were not in conformity with 
the Court's case-law on Article 1 of Protocol No. 1 to the Convention.l40 These 
national judicial decisions caused a great deal of disagreement, since some 
Members of Parliament blamed the Court for the judicial interference with 
national economic and social sec~rity policy.l41 

Initially, the Cabinet ap}'leared to support at least part of the criticism 
expressed in the media and by Members of Parliament. At the time, the Dutch 
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NRC Handelsblad 31 January 2012; T. ZWART, 'Politici kunnen problemen van het Hof 
oplossen' [Politicians can solve the Court's problems], NRC Handelsblad 31 January 2012. 
Contributions to the debate can also be found in the Dutch Human Rights Law Journal 
(Nederlands Tijdschrift voor de Mensenrechten (NTM/NJCM Bulletin)) 2010 (35-8), p. 975ff 
and 2011 (36-1) and in the Dutch Law Journal (Nederlands Juristenblad, NJB) (E. HIRSCH 
BALLIN, 'De rechtsstaat: wachten op een nieuwe dageraad?' [The Rechtstaat: waiting for a new 
dawn?], 86 NJB (2011) p. 71-73; J.H. GERARDs, 'Waar gaat het debat over het Europees Hof 
voor de Rechten van de Mens nu eigenlijk over?' [What is the debate on the ECtHR really 
about?], 86 NJB (2011) pp. 608-612; T. BAUDET, 'Dik of dun?' [Thick or thin?], 32 Recht der 
werkelijkheid (2011) no. 2, pp. 74-79; J.H. GERARDS, 'De waarde van een Europees 
mensenrechtenhof' [The value of a European human rights court], 32 Recht der werkelijkheid 
(2011) no. 2, pp. 65-73; T. SPIJKERBOER, 'Het debat over het Europese Hofvoor de Rechten 
van de Mens' [The debate about the ECtHR], 87 NJB (2012) pp. 251-261; T. SPRONKEN, 'Het 
EHRM in dialoog' [The ECtHR in dialogue], 87 NJB (2012) p. 443; G.J.M. CaRSTENS and 
R. KUIPER, 'Help! Het EHRM verdrinkt!' [Help! The ECtHR is drowning!], 87 NJB (2012) 
pp. 667-668). See also the contributions by Tom ZwART (in: Onbetwistbaar recht [Indisputable 
law], Teldersstichting (113), January 2012) and the former Dutch ECtHR judge Egbert MYJER 
(Het leest als een boek [It reads like a book], Nijmegen: WLP 2011). 
For an overview of the relevant documents, including the letter sent by the Court, see the 
letter from the State Secretary for Immigration and Asylum to the Lower House: 
Kamerstukken II 2010/11, 19637, no. 1368. 
Rather indirectly, this can be inferred from an emergency debate between the State Secretary 
for Immigration and Asylum and the Lower House; Handelingen II 2010/11, no. 18. 
e.g. Rechtbank Den Haag 3 January 2012, ECLI:NL:RBSGR:2012:BU9921. See also Hof Den 
Haag 5 June 2012, ECLI:NL:GHSGR:2012:BW7457. 
MP Stef Blok (liberal party, VVD) in particular was highly critical; see, e.g., S. BLOK, K. 
DIJKHOFF and J. TAVERNE, 'Verdragen mogen niet Ianger rechtstreeks werken' [Treaties 
should no longer have direct effect], NRC Handelsblad 23 February 2012. 
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position for the intergovernmental conference on the future of the ECtHR in 
Brighton, in April 2012, was being debated. In October 2011, the Dutch Cabinet 
presented a Cabinet view to Parliament, in which it argued that the Court should 
take more care to act in line with the principle of subsidiarity and should be 
encouraged to leave a wider margin of appreciation to the states.142 The Cabinet 
also made a number of proposals to enhance the future effectiveness of the 
Court, but these proposals were very controversial as they seemed to have a 
negative impact on the individual right of complaint, such as proposals to 
sanction lawyers bringing unwarranted claims and restricting the possibility for 
the Court to impose interim measures under Rule 39. These proposals seemed to 
have the support of a majority of the Lower House, but they were strongly 
criticised by a majority of the Senate.143 After several debates in early spring 2012, 
the Cabinet softened its position in response to the criticism raised by the Senate 
and it took a relatively mild stance in the Brighton conference.l44 

After the conference, significant new developments occurred: the Rutte-I 
Cabinet fell in April 2012 and after the parliamentary elections of September 
2012 a new coalition Cabinet was formed, consisting of the liberal party VVD 
and the social-democratic party PvdA. In the elections the PVV lost much of its 
previous support. Moreover, the electoral debates centred on the economic crisis, 
expenditure cuts and the future of the European Union, rather than on 
immigration issues or the position of the Court. The debate seemed to lose part 
of its urgency as a result. 
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Cabinet letter to the Parliament of 3 October 2011, Kamerstukken II 2011/12, 32735, no. 32. 
For the debates in the Senate, see Ha11delillgen I 2010/11, no. 25, pp. 2-30, 42-57 and 68-87 
(culminating in a resolution in favour of the ECtHR adopted by a large majority of the Senate 
(Kamerstukken I 2010/11, 32502, no. B)) and Handelingen I 2011/12, no. 22, item 3 (resulting 
in an almost unanimously adopted resolution, asking the Cabinet to keep on supporting the 
ECtHR and to abandon the issue of advocating a wider margin of appreciation for the states 
(Kamerstukken I 2011/12, 32735, no. C). A resolution was presented in the Lower House in 
which members of parliament pleaded for an obligation on the Court to leave a wider margin 
of appreciation to the states (Kamerstukken II 2010/11, 32500 VI, no. 29). Another resolution, 
adopted in the Senate, requested the Cabinet to respect the Court's autonomy and express its 
support for the ECHR system of protection (Kamerstukken I 2010/11, 32502, no. B), but it was 
rejected by the Lower House, albeit by a small majority (Kamerstukken II 2010/11, 32502, no. 
11). A debate in the Lower House on the Cabinet position was held in Spring 2012, but was not 
completed; it was decided to continue the debate (Kamerstukken II 2011/12, 32317, no. 108), 
but since the fall of the Cabinet it has been put on hold and has not been resumed at the time 
of writing. On March 13, 2013, another plenary debate took place in the Lower House on 
the position and the work of the ECtHR; for more information on this, see text accompanying 
n. 145 infra. 
The Cabinet especially made some concessions during the debate in the Senate of February 20 12; 
see Handelingw I 2011/12, no. 22, item 3. In May 2012 the Cabinet informed parliament about 
the results of negotiations in Brighton (Letter of the Minister for Security and Justice of 11 May 
2012 to Parliament, Kamerstukken II 2011/12, 30481, no. 9). There is no response to this by the 
Lower House, but the Senate is still monitoring developments, asking the Cabinet for more 
information about the decisions taken at the Brighton conference in June 2012 (Kamerstukken I 
2011/12, 33000-V, no. AE); the information was provided in July 2012 (Letter of the Minister for 
Security and Justice to the Senate, Kamerstukken II 2011/12, 33000-V, no. AE). 

Intersentia 253 



Nevertheless, it seems that the debate has not fully subsided, as in March 
2013 another parliamentary debate took place in the Lower House.145 This debate 
was triggered by a judgment of the ECtHR on the so-called TBS system in the 
case of Van der Veld en, discussed in section 5.4. During the debate most political 
parties stressed their support for the work of the ECtHR. The liberal party VVD 
was more critical, however, also of the role of national courts in applying the 
Convention. The PVV even proposed a resolution (motie) to the government to 
denounce the European Convention on Human Rights, but the proposal was 
rejected by all other parties in the Lower House.146 It is likely that new debates of 
the same nature will emerge in the future, especially if the Court hands down 
further controversial judgments. 

Both the political criticism and the criticism expressed in (scholarly) 
opinions concentrate on the intrusive character of the judgments of the ECtHR, 
the Court's position as an international court and its inherently undemocratic 
character.l47 Contributors to the debate frequently stress that the scope of the 
ECHR has been over-extended and that the Court is deciding many cases that 
are not actually related to fundamental rights issues. In such cases, the critics 
state, the Court is simply imp9sing its own view on national authorities, 
disrespecting national soveq~ignty and the democratic legitimacy of national 
legislation. They clearly regard the Court as an anti-majoritarian body; as an 
outsider meddling with national policy choices with a disregard for national 
traditions and opinions. In particular, this sort of criticism is voiced in relation 
to the Court's activities in the field of social security law and immigration law. 

6.2. EFFECTS OF THE DEBATE 

As was mentioned in section 6.1, the debate on the ECtHR initially seemed to 
have an impact on the Dutch position in the 2012 high level conference on the 
Court's future. In the end, however, the Senate succeeded in convincing the 
Cabinet of the need to support the Court's work and the Cabinet mitigated its 
proposals. There are also only few concrete proposals to change legislation or the 
Constitution which can actually be regarded as a consequence of the debate on 
the Court. Most proposals for change rather result from an ongoing debate on 
reform of the Constitution and adaptation of the fundamental rights chapters to 
the necessities of modern times. 
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Lower House debate 13 March 2013, Handelingen II 2012/13, no. 61, item 3. 
Handelingen II 2012/13, no. 63, item 12. 
For a brief summary in English of the debate, see J.H. GERARDS and A.B. TERLOUW, 'Solutions 
for the European Court of Human Rights: The Amicus Curiae project', in T. ZwART, S. 
FLOGAITIS and J. FRASER, eds., Tl1e European Court of Human Rights and its Discontents: 
Turning Criticism into Strength (London, Edward Elgar 2013). See also the various 
contributions to the debate in the Lower House of 13 March 2013. 
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There is one exception to this, however, which also goes to demonstrate that 
the debate on the Court can be placed in a wider context. On 6 September 2012 
a private members' bill (the 'Taverne bill') to amend Articles 93 and 94 of the 
Constitution for the Kingdom of the Netherlands was submitted to the Lower 
House. This bill aims to reinforce the primacy of the legislature by stripping the 
courts of their power to dis apply Acts of Parliament and the Constitution itself 
in the event of conflict with self-executing provisions of treaty law. In addition, 
the Taverne bill originally intended to empower the legislature to render a 
provision of treaty law, which would otherwise be self-executing, inapplicable 
by the courts, but this part of the proposal has been dropped.148 

The Taverne bill should be understood against the background of the 
dynamic interpretation of the ECHR by the ECtHR and the competence of the 
Dutch courts to apply the Convention as construed by the ECtHR, even if this 
implies that they have to thwart one or more provisions of an Act of Parliament 
which the Government and the majority in both Houses of Parliament did not 
consider to be incompatible with the Convention. Some politicians are quite 
dissatisfied with this situation, obviously including the Members of Parliament 
who drafted the bi11_149 

It seems very unlikely that the Taverne bill will be passed in two readings, 
however. The bill is rather a warning shot intended for the ECtHR and the Dutch 
courts than a serious attempt to strip the latter of their exclusive competence to 
determine whether a provision of treaty law is self-executing and may thus 
prevail over national law. 

Thus far, there does not seem to be any apparent or measurable impact of the 
criticism of the Court's work on judicial decision making. There are no 
references made in case-law to the criticism, nor are there any signs that the 
courts are less willing to review national decisions or legislative acts for 
conformity with the Convention. Although the Supreme Court recently handed 
down a judgment in which it deviated from an interpretation given by the 
ECtHR (which was discussed in section 5), there is no sign in the judgment that 
this has to do with criticism of the Court or its work. On the contrary: in the 
Supreme Court's 2011 annual report the President of the Supreme Court 
expressly mentioned the value of the loyal implementation of the judgments of 
the European Court of Human Rights150 and in the annual report of 2012 he 

148 

149 

ISO 

Kamerstukken II 2011/12, 33359 (R 1986), nos. 1-3 and Kamerstukken II 2013/14, 33359 (R 
1986), nos. 4-7. For a critical discussion of this bill and the accompanying Explanatory 
Memorandum see J. FLEUREN and J. DE WIT, 'Het voorstel-Taverne. Schrapping van de 
rechterlijke bevoegdheid om wetten aan verdragen te toetsen' [The Taverne Bill to delete the 
judicial power to review Acts of Parliament for conflict with treaties], 87 N]B (2012) pp. 2812-
2818. 

Kamerstukken II 2011/12, 31570, nos. 22 and 23. 
]aarverslag Hoge Raad 2011 [Annual Report Supreme Court 2011], <www.rechtspraak.nl/ 
0 rganisatie/Ho ge-Raad/ OverDeH o geRaad/publicaties/Documents/j aarverslag-2011. pdf>, 
p. 4. 
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stressed the undesirability of the Taverne bill, as well as underlined the 
importance of dialogue with the Court, lSI 

6.3. CONCLUSION 

The criticism of the ECtHR in the Netherlands has been severe, especially in 
2011 and part of 2012. By now the critical wind seems to have subsided, however, 
although there are still important debates about the Court's judgments in 
Parliament. It is difficult to assess the impact of these debates on legislation and 
case-law. There are hardly any apparent results, such as changes made to 
legislation or the constitution, the allocation of powers to the courts, or methods 
and techniques of Convention application. This is not to say that there may be no 
'invisible' or indirect effects. It may certainly be the case that national courts 
have been alerted by the criticism to their use of Convention standards, which 
may cause them to use these more carefully and perhaps with increased judicial 
restraint. Moreover, it is clear that the debate on the Court has also renewed the 
debate on the more general topic of, judicial review oflegislation. The Taverne bill 
in particular illustrates that, i;J. th'e Netherlands, the debates on judicial review, 
the role of international law and the impact of the Convention are strongly 
intertwined. 

7. CONCLUSIONS 

The relationship between international law and the law of the Kingdom of the 
Netherlands may be defined as monist. Insofar as treaties, resolutions of 
international organisations and customary international law are binding on the 
Kingdom, they are as such - i.e. as international law - part of the law of the land. 
In the hierarchy of law within the Netherlands, treaties, resolutions of 
international organisations and customary international law take precedence 
over law of domestic origin, including the Constitution for the Kingdom of the 
Netherlands and the Charter for the Kingdom of the Netherlands. However, the 
power of the courts to review constitutional law and primary and subordinate 
legislation for conflict with international law is limited to international 
obligations of the State that are laid down in self-executing provisions of treaties 
and of resolutions of international organisations. According to Articles 93 and 
94 of the Constitution such provisions are 'binding on all persons' and have 
supremacy over any legislation in force within the Kingdom of the Netherlands, 

151 faarverslag Hoge Raad 2012 [Annual Report Supreme Court 2012], <www.rechtspraak.nl/ 
Organis atie/Hoge-Raad/ OverD eH ogeRaad/publicaties/Documents/J aarverslag-HR-2 012. 
pdf>, p. 6. 
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regardless whether these provisions are laid down or based on a treaty that has 
been approved by Parliament or not. 

On the other hand, the courts are not allowed to test Acts of Parliament 
against the Constitution for the Kingdom of the Nether lands, the Charter for the 
Kingdom of the Netherlands and (unwritten) fundamental principles of law. 

The tremendously important role the ECHR plays in the Netherlands appears 
to be due to the intricate combination of a prohibition of constitutional review, a 
lack of substantive constitutional standards for judicial review, a very short 
catalogue of fundamental rights and the priority of self-executing provisions of 
international law. Combined with the ready availability of concrete, practical 
standards developed by the European Court of Human Rights, these factors have 
resulted in the ECHR becoming almost a substitute bill of rights.l52 It is applied 
in the same way as the constitution is applied in other states, while the 
Constitution itself does not have a great role to play. Dutch constitutional 
provisions are not often referred to in case-law, although there are some 
exceptions, usually concerning typically Dutch characteristics, such as the 
freedom of education (on which the Dutch constitution contains a very special 
provision with long historical origins) or the prohibition of prior restrictions of 
the freedom of expression (where the Dutch constitution clearly provides more 
protection than the ECHR).l53 In all other cases, however, the ECHR provides 
the main source of fundamental rights. 154 

This situation has attracted sharp criticism, either because the Strasbourg 
Court is considered to have had too great an impact, 155 or because it is held that 
more attention should be paid to national constitutional values and 
constitutional traditions.156 Thus far, however, few endeavours have been made to 
make the kind of amendments to the Constitution that would be needed to give 
it a stronger position.157 In particular, as long as constitutional review is 
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For this analysis, see also CLAES and GERARDS, supra n. 37. 

See further, with examples, CLAES and GERARDS, supra n. 37, and, for an analysis of the 
fundamental rights case-law and advisory opinions of the Council of State, J.H. GERARDS, 
W.J.M. Voermans et al., Juridische betekenis en reikwijdte van het begrip "rechtsstaat" in de 
legisprudentie & jurisprudentie van de Raad van State [Legal meaning and scope of the notion 
of 'Rechtsstaat' in the legisprudence and case-law of the Council of State] (The Hague, 
Council of State 2011). 
Although it should be stressed that references are often supplemented by references to 
international human rights treaties, especially if they offer more concrete protection, and 
increasingly by references to the EU Charter of Fundamental Rights. 
See the criticism discussed in relation to the questions of Part 3. 
See in particular the report by the Government Commission on Reform of the Constitution, 
The Hague, November 2010, Kamerstukken II 2010/11, 31570, no. 17, addendum. 
Some proposals have been made, in particular by the Government Commission on Reform of 
the Constitution (see previous footnote), but there is no intention to follow up on these - see 
the Cabinet views on the report of 24 October 2011, Kamerstukken II 2010/11, 31570, no. 20. 

Furthermore, although a bill introducing the possibility of constitutional review has been 
adopted in a first reading (see supra, section 3), it is still pending; see most recently 
Kamerstukken II2013/14, 32334, no. 7. 
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prohibited and the constitutional fundamental rights provisiOns are not 
redesigned and augmented to make them more suitable for judicial review, there 
is little chance that national courts will start to refer to the Constitution rather 
than the Convention. 

The question remains to be answered, moreover, if the impact of the 
Convention is really so strong as to validate the assumption that the national 
courts behave as the Court's marionettes, as some critics have alleged, rather 
than as independent national courts, and that they are allowed and stimulated to 
do so by the specific constitutional competences they have. It has been 
demonstrated in this chapter that this is far from true for Dutch courts and that, 
in reality, the situation is much more nuanced. 

On the one hand, it is evident that the national courts loyally follow the Court's 
precedents and aim to implement its judgments as carefully as possible. Judgments 
in cases in which fundamental rights have been invoked almost standardly 
contain references to Strasbourg cases and courts constantly employ terminology 
that is reminiscent of the language used by the Court. In many fields of law, the 
Court's standards and criteria have deeply influenced national standards and, 
more generally, colour the legal and judicial discourse on fundamental rights. 
Moreover, it is indeed true that!i?the"·national courts sometimes set aside legislation 
because it unjustifiably interferes with a Convention right, although it happens 
more often that they try to avoid such a finding by construing a statutory provision 
in line with the Convention and the Court's case-law. 

On the other hand, it is obvious that the courts do not apply Convention terms 
and standards uncritically. Highest courts in particular often transform the 
Court's standards into national standards, adapting them to fit in with already 
existing lines of case-law and thereby creating new, national precedents they can 
refer to in later cases. Moreover, precedents of the Court are always carefully 
assessed for their 'fit' with national law and constitutional standards. This may 
sometimes result in rather narrow compliance with the Court's requirements if 
this is necessary to minimise interference with national legal traditions. In other 
cases, but only very rarely, the courts actually engage in a dialogue with the Court 
about the reasonableness of its interpretations, sometimes even setting aside an 
interpretation given by the Court in an earlier case. And finally, the impact of the 
Convention and the Court is nuanced by the caution all national courts exercise to 
avoid transgressing the limits of their judicial role. The Dutch courts will not 
easily set aside legislation (particularly primary legislation) because it seems to 
violate the Convention, and if this happens at all, the courts refuse to give any 
orders to the legislature as to how the violation should be remedied. The judicial 
restraint exercised by Dutch courts in fundamental rights cases is also particularly 
apparent from its frequent (though often incorrect) references to the 'margin of 
appreciation' of the legislature or the administrative authorities. In cases about 
violations of core fundamental rights the courts' review may be intensified, but 
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usually it defers to the democratically elected or democratically accountable 
bodies if a case concerns political or policy choices. 

In conclusion, Dutch courts can be said to deal with Convention issues in a 
very sensible manner. They feel the need to implement the Convention and they 
understand the necessity and value of adopting the standards developed in 
Strasbourg case-law, but at the same time they are very sensitive to their own 
position in the constitutional order of the Netherlands and they pay heed to this 
as much as is possible. 

In the light of these conclusions, it may seem surprising that the political 
debate on the position of the ECtHR has spilled over to a debate on the role of 
national courts in implementing international law, as is witnessed mainly by the 
Taverne bill. Nevertheless, there is, at least to a certain extent, a connection 
between the debate on the evolving interpretation of the ECHR by the ECtHR on 
the one hand, and the constitutional system on the other. Because courts are 
prohibited from reviewing Acts of Parliament against the Constitution, the 
Charter for the Kingdom and (unwritten) fundamental principles oflaw (section 
3), they have to have recourse to the Convention (or other human rights treaties) 
in the event that an application of an Act of Parliament infringes fundamental 
rights or fundamental principles of law. Consequently, the evolving 
interpretation of the Convention by the Court is readily blamed for interfering 
with the primacy of the national legislature. The case-law on Article 1 of Protocol 
No. 1 to the Convention may serve as an example. Some critics have pointed out 
that a provision protecting property rights has been turned by the Court into a 
shield against abrupt changes in the law which would diminish or even bring an 
end to benefit entitlements, whereupon it has been used by Dutch courts to 
examine the lawfulness of measures to restructure social security legislation 
which have been adopted by Parliament.158 In stressing that the ECtHR imposes 
its own values on Dutch law, these critics ignore that similar restrictions on the 
lawfulness of such measures might follow from fundamental rights and 
principles of Dutch law, especially the principle of legal certainty.159 

Thus the criticism in the Netherlands appears to bring together all the 
different elements discussed in this book: the constitutional mechanisms for 
implementation of international law, the impact of the Court and its case-law, 
and the interrelationship between the judiciary and the legislature. It is clear, 
however, that at least for the Netherlands, the criticism is unfounded. Whatever 
one's assessment of this development in the case-law of the ECtHR,160 the 
criticism obscures the fact that the Court as well as national constitutional law 

158 

159 

160 

BLOK, DI)KHOFF and TAVERNE, supra n. 141, p. 16. 
See e.g. HR 14 April1989, NJ 1989, no. 469; NYIL (1990) p. 362 (Hannonisatiewet), para. 3.1. 
For a critical analysis ofthe mechanisms underlying such developments in the case-law of the 
ECtHR see J.H. GERARDS, Het prisma van de grondrechten (inaugural address), Nijmegen, 
Radboud Universiteit 2011, also available in English: 'The prism of fundamental rights', 
8 European Constitutional Law Review (2012), no. 2, pp. 173-202. 
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allow the national courts their own role to play and that they in fact use this 
leeway to find an adequate balance between following the Court's lead and 
respecting the legitimate exercise of powers by their co-equal constitutional 
partners. 
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SWEDEN 

lain CAMERON and Thomas BuLL 

1. INTRODUCTION: CONSTITUTIONAL 
BACKGROUND 

1.1. GENERAL CONSTITUTIONAL STRUCTURE 

There are four documents in Sweden which have constitutional status: the 
Instrument of Government (Regeringsformen, IG), the Freedom of the Press Act 
(Tryckfrihetsforordningen, TF), the Freedom of Expression Act (Yttrandefrihets­
grundlag, YGL), and the Succession Act (Successionsforordningen, SO), governing 
the succession of the Head of State (the monarch). The Instrument of 
Government corresponds to what most countries would regard as the 
constitution. It was adopted in 1974, totally replacing the earlier version from 
1809.1 

The IG can be amended by simple majority, although there must be a general 
election between the first and second reading of an amendment bill, meaning 
that the process is time-consuming.2 In practice, all constitutional amendments 
are the product of a consensus among the political parties. The most recent 
reform was in 2010. The 15 chapters of the IG set out the basic rules governing 
Parliament and the Government, their composition, relationship inter se, law­
making, budgetary and treaty-making powers, the functions and competence of 
the courts and the administrative agencies, constitutional control mechanisms 
and emergency powers. 

Sweden is a unitary state with a parliamentary, democratic system of 
government. The monarch is Head of State but has as such only symbolic powers. 
Instead, the central constitutional institution is the unicameral Parliament, the 
Riksdag. The Riksdag consists of 349 MPs who are elected proportionally from 
party lists for four-year terms and the main tasks of Parliament are to pass 

We refer to the Chapter number and section number, thus IG Chapter 12 section 2 is referred 
to as 12:2. 
IG 8:14. 
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legislation, control the State budget and to appoint a Prime Minister to lead the 
Government. Since the 1950s the parliamentary situation in the Riksdag has 
often created coalition governments in Sweden. Presently (2013) eight parties are 
represented in Parliament and the Government is formed on the basis of four of 
these parties. 

According to IG Chapter 6, the Prime Minister appoints the Cabinet and 
distributes tasks to ministers as he sees fit. Members of the Cabinet cannot at the 
same time hold a seat in Parliament. Sweden does not have ministerial 
government, as is common in many states. Instead, IG 7:3 stipulates that all 
government decisions (with a few exceptions) are collective cabinet decisions, 
even if they are prepared within specific ministries. Individual ministers of 
government thus wield little formal public power and the government is 
characterised by formal decision-making in the cabinet as a whole. 

The bulk of administration in Sweden is performed by the 290 local 
authorities, and, in the areas of transport and health care, by the 21 provincial 
authorities. There are also a large number of national administrative agencies 
which operate in relative independence from the government, but which are 
accountable to it. These are ste~red in a number of ways by government 
instructions and ordinances,111thlpower of appointment of the director of the 
agency, budgetary means and informal advice. However, under the IG (12:2), the 
government is specifically prohibited from deciding individual cases before 
administrative authorities, except in the - relatively - rare cases where a law 
specifies that the government itself is the final administrative decision-making 
body. The administrative agencies in Sweden are thus not exercising their powers 
per delegation from the minister of a particular ministerial department, but are 
seen as acting only on the basis of legal provisions granting them power in 
specific areas. Ministers - and the government - are therefore not legally 
responsible for actions taken by the administration in concrete cases of exercises 
of public power. Instead, public officials have rather extensive criminal 
responsibilities for their acts in the line of duty and are precluded from blaming 
instruction from 'above'. Except in cases where administrative authorities are 
specifically given oversight or appeal functions, they are not in any hierarchical 
position vis-a-vis one another. 

Regarding the exercise of legislative powers, IG Chapter 8 specifies that the 
enactment of rules involving the creation of duties for individuals requires 
authority in the form of a statute. It is moreover stated that certain areas of law, 
among these, civil law, criminal law and procedural law, are generally to be 
regulated by statute. However, Chapter 8 also provides for exceptions in a 
number of areas, allowing a statute to delegate to the government the power to 
issue more specific regulations by means of ordinances and/or to sub-delegate 
this power to administrative agencies or local authorities. Where a statute 
provides for sub-delegation, only fines, not imprisonment, can be provided for as 
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a penalty for breaches of that sub-delegated rule. Under IG 8:7 and 8:11, the 
government also has an independent power to issue ordinances in areas not 
specifically reserved for statutes and may sub-delegate this power to 
administrative agencies. 

1.2. ORGANISATION OF THE JUDICIARY 

The judicial branch of government consists of the courts and is constitutionally 
regulated in IG Chapter 11. Sweden has a parallel system of two main court 
organisations: ordinary and administrative courts. There are also some specialist 
courts in a number of specific areas, e.g. labour law, migration law, 
environmental law that we leave outside of this brief introduction. The ordinary 
courts have exclusive jurisdiction over private law and criminal law matters. 3 

There are 48 district courts (tingsriitter), six appeal courts (hovriitter) and a 
Supreme Court (Hogsta domstolen). There is a general right to appeal decisions of 
a district court, but in some categories of cases, including trivial ones, an appeal 
to the Court of Appeal requires permission to appeal. A trial in the Court of 
Appeal is a full retrial, of issues of fact and law. A case may only be heard by the 
Supreme Court if this court gives leave to appeal. The Supreme Court, in 
principle, only rules on points of law, not questions of fact. The administrative 
court system deals with challenges to de decisions of administrative agencies. 
There are 12 administrative district courts (jorvaltningsriitter) and four 
administrative courts of appeal (kammarriitter) and a Supreme Administrative 
Court (Hogsta forvaltningsriitten). As in the system of ordinary courts, leave to 
appeal is necessary for some types of cases already in order to get a new trial in 
the Administrative Court of Appeal and such leave is necessary in all cases 
before the Supreme Administrative Court. 

As regards the relationship between the courts at different levels it must be 
noted that there is no formal system of precedent (stare decisis) in the Swedish 
judicial system. However, in practice the Supreme Administrative Court and the 
Supreme Court's decisions command high authority and are followed, as their 
constitutional role is to give guidance to the courts below. Only selected 
decisions of the Courts of Appeal or Court of Administrative Appeal are 
published and unpublished cases have only a limited precedent value. A district 

The autonomous concept of a 'criminal charge' under Article 6 of the ECHR has caused 
problems in relation to Swedish public law sanctions (tax penalties, environmental penalties 
etc.). Appeals against such penalties are brought before the administrative courts. However as 
explained in more detail below, both the ordinary and administrative courts have had to 
consider the issue of whether the imposition of such a public law sanction - where it is 
regarded as a criminal charge - rules out subsequent prosecution for an offence concerning 
the 'same activity'. See further the discussion infra, text accompanying nn. 48-54 and n. 65. 
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court or a district administrative court judgment has little or no precedent value, 
and is rarely quoted as an authority in legal textbooks. 

The judiciary in Sweden is a career judiciary. To become a judge one must 
have a law degree (which is four and a half years' full-time study) followed by 
three years clerking at the courts. There are around 1,000 judges, of which some 
600 positions have full tenure. A tenured judge can only be removed from office 
if he has been convicted of a serious crime or if through 'gross or repeated 
neglect of his official duties he has shown himself or herself to be manifestly 
unfit to hold the office' (IG 11:5).4 Discharge of judges on these grounds which 
hardly ever occurs - is an issue of labour law, with the final decision lying with 
the Labour Court. The relatively large number - 400 - of other judges are mainly 
junior judges at the beginning of their careers. They are only covered by the 
ordinary labour law protections against dismissal, although having said that, 
these protections are relatively strong. There is no prohibition on judges being 
politically active, even if this is relatively rare. Many of the more senior judges 
are appointed after they have served a considerable amount of their time as civil 
servants in government departments, usually investigating the need for law 
reform or drafting legislation. Wl;lile this provides them with valuable insights 
into the legislative process, i~ is ~pen to the criticism that it gives them a one­
sided, and restricted, view of the judicial function. It is not unusual for a junior 
judge to be 40-45 years old before he obtains full tenure. This relatively long 
period during which junior judges are supervised by their superiors, tends to 
make them keen not to stick out and so more cautious. 

At present, all the more important judicial appointments are made by the 
government, although it follows the recommendations of an independent 
commission on judicial appointments. 5 In fact, it has yet not happened that the 
government has appointed anyone not recommended by the commission. On 
paper, the protection of judicial independence for the large category of not-yet 
tenured judges in Sweden is weaker than in many other countries. However, 
judicial appointments are not politically motivated and even judges without 
strong tenure behave with full independence from the executive. Having said 
this, their lack of tenure may serve to make them more cautious (and so less 
inclined to find creative solutions to ECHR and constitutional problems, see 
further below). 
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A decision to prosecute a judge of the Supreme Court and Supreme Administrative Court for 
an offence committed in the course of his/her duties is made by the senior government legal 
officer, the Chancellor of Justice, and tried by Supreme Court. The Supreme Court also 
determines whether such a judge is for any other reason incapable of performing his/her 
duties (IG 12:8). 
This category includes all Supreme Court and Supreme Administrative Court judges, as well 
as the presidents and chamber presidents of the courts of appeal. 
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1.3. PROTECTION OF FUNDAMENTAL RIGHTS 

When it comes to protection of fundamental rights, the situation in Sweden is 
rather unique, as two constitutional documents are devoted to the protection of 
free expression and an 'ordinary' catalogue of rights is placed in IG Chapter 2. 
Of these documents, the Freedom of the Press Act holds a special place in the 
constitutional structure of Sweden. The original version dates back to 1734 and it 
governs freedom of expression in printed media while the later adopted Freedom 
of Expression Act governs the electronic media. While many states provide for 
constitutional protection of freedom of expression, Sweden is unusual both in 
the significance it gives to this right over other rights and to the level of detail in 
the constitutional system of regulation. Both acts provide for exhaustive lists of 
criminal offences which can be committed by means of the printed, respectively 
electronic media. The rights set out in the Freedom of the Press and Freedom of 
Expression Acts can only be altered by constitutional amendment. However, the 
Freedom of Press Act holds a special place of reverence and respect in the 
political and legal culture of Sweden, making any inroad into the rights protected 
by the act controversial and difficult. 

As mentioned, in addition to the rights set out in the Freedom of the Press 
and Freedom of Expression Acts, IG Chapter 2 sets out a catalogue of civil and 
political rights. These rights are split into two categories: rights the limitation of 
which requires constitutional amendment and 'relative' rights. The category of 
relative rights can be restricted by an ordinary statute, passed by simple majority 
in the parliament. For most relative rights, the statute must satisfy a 
proportionality test.6 The category of relative rights includes the freedoms from 
search, seizure, telecommunications and mail interception and other major 
restrictions in personal integrity (section 6), from deprivation of liberty (section 
8) and the right of access to court to challenge detention (section 9) and the right 
to a fair trial (section 11)? Three rights included in IG Chapter 2 are of the kind 
that demand constitutional amendment to effect any limitation: the prohibitions 
of the death penalty (section 4), inhuman or degrading punishment (section 5) 
and retroactive criminal law (section 10). All bills involving limitations in 
constitutional rights, or otherwise raising issues under the Constitution, are sent 
to the parliamentary Committee on the Constitution, which makes a report on 
the issue. These reports have significant importance both in the debate in 
Parliament and in media and in any subsequent legal proceedings in which the 

There are also procedural safeguards for rights-limiting legislation. Such a statute can be 
blocked for a period of a year by a minority of MPs, a mechanism designed to allow the 
mobilisation of public opinion. The legislative process, and the political consensus which lies 
behind much Swedish legislation, means that this mechanism is used only rarely. 
In 2011, fair trial within a reasonable time and a general protection of personal integrity were 
added. 
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constitutionality and interpretation of statutes limiting constitutional rights are 
in focus. 

The final elements of rights protection under Swedish law are the European 
Convention on Human Rights (ECHR) and, since the Lisbon treaty entered into 
force, the EU Charter of Fundamental Rights and Freedoms. The latter of course 
only applies when Swedish institutions act within the framework of EU law. 
Sweden has ratified a large number of regional and universal human rights 
treaties. The ECHR was ratified in 1953 but it was only incorporated into Swedish 
law (by means of an statute) in 1995.8 Having said this, the ECHR has been an 
important influence on the extent, and scope, of the rights protected in the IG. 
Several of the rights in IG have been added, or reformulated, so as to comply 
better with the ECHR by means of constitutional reforms in 1979, 1995 and 
2010. Moreover, the ECHR has a special constitutional status by virtue ofiG 2:19 
(added at the time of incorporation of the ECHR in 1995) which provides that 'a 
law or other regulation may not be issued in conflict with [the Convention]'. This 
provision means that if a norm violates the ECHR (as interpreted by the ECtHR), 
it also violates the Constitution and so, in accordance with the provision on 
constitutional review in IG 11:14 ,(see below, section 3) should not be applied. IG 
2:19 is, however, primarily d\;fected to the legislature and pre-legislative scrutiny 
of statutes is the primary mechanism for avoiding conflicts with either the 
Constitution or the ECHR. If, for some reason, this scrutiny has failed to detect a 
conflict, or a conflict has later arisen as a result of later case-law (see below, 
sections 4 and 5 ), IG 2:19, together with IG 11:14 gives the Swedish courts the 
power, and the duty, to refuse to apply the offending norm. Thus, in practice, the 
ECHR has 'quasi-constitutional' status in Sweden, as is discussed in further 
detail in section 3. 

2. THE STATUS OF INTERNATIONAL LAW 
IN DOMESTIC LAW 

Sweden is a dualist state, meaning that, even if ratification of a treaty has been 
approved by Parliament, it still has to be incorporated in some way into the Swedish 
law (usually by statute) before it can create rights (and, obviously, duties) for 
individuals. Incorporated treaties have only the rank that the instrument of 
incorporation gives them. Whether or not a statute is necessary, or whether a treaty 
can be incorporated by a government ordinance is regulated in IG Chapter 8. 

Originally, all approved treaties were published in the official legislative 
gazette, svensk forfattningsamling, specifically in order to ensure that all organs 
of the State complied with these. However, a new gazette was started in 1912 only 

SFS 1994:1219. Sweden is bound by Protocols Nos. 1, 4, 6, 7 and 13, but not Protocol No. 12. 
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for treaties, Sveriges overenskommelser med friimmande makter (now Sveriges 
internationella overenskommelser, SO) and so treaties increasingly only came to 
the attention of specialised groups. With the rise of parliamentarism, it was no 
longer acceptable that treaties concerning issues of importance were not subject 
to parliamentary approval. Nonetheless, the issue of whether treaties could be 
self-executing did not arise squarely before the courts, and thus was unresolved 
until the early 1970s, just before the adoption of the new IG, when the Swedish 
courts ruled that, in the absence of legislation converting it to Swedish law, the 
European Convention on Human Rights did not create direct rights capable of 
being invoked before national courts.9 

Thus, the dualism of the Swedish legal order is a creation of case-law. Having 
said this, dualism is implicit in the structure of IG, particularly the provisions 
dealing with transfer of legislative power, which are based on a conceptual 
distinction between the realms of international law and domestic law - a 
distinction which all international lawyers know is increasingly difficult to 
sustain. While it is still open to the courts to take account of non-incorporated 
treaties by means of the principle of treaty conform construction, 10 such treaties 
have little significance in practice in legal argumentation before the courts. 

Similarly, decisions/resolutions by international organisations (other than 
the EU) are, in themselves, not the 'law of the land'. Thus, resolutions of the UN 
Security Council also have to be incorporated into Swedish law to have any legal 
force. In practice, resolutions introducing sanctions (which require national 
enforcement) are incorporated into an EU regulation, and so are automatically 
applicable. 11 

The government has the competence to enter into a treaty (IG 10:1). IG 10:2 
specifies situations - covering all important treaties - where the consent of 
Parliament must be sought in advance.l2 The question of whether or not a treaty 
is sufficiently important or not is a political determination by the government, 

10 

II 

12 

RA 1974 ref. 61. Cases from the Supreme Court are cited from the semi-official series, Nytt 
Juridisk arkiv (NJA) with the year and the page number (sida, s.) while cases from the 
Supreme Administrative Court are officially cited HFD (Hogsta forvaltningsdomstolen) after 
the reform 2010 are cited with the year reference number. Cases from HFD before that time 
are officially cited Regeringsriittens Arsbok (RA). In Sweden, all judgments are available on 
demand in pdf format. From the preparatory legislative works, we refer either to the bill 
(proposition, prop.) presented to parliament, or the official inquiry series (Statens offentliga 
utredningar, SOU). The year (for bills, parliamentary year) is followed by the page number. 
It has gradually been established that this applies generally, to all treaties, not simply human 
rights treaties. See, e.g. Prop. 1999/2000:61 s. 71-73, NJA 1988 s. 572, NJA 1991 s. 188, NJA 
1992 s. 532 and NJA 2005 s. 805. 
Penalties (including criminal penalties) for violation of the sanctions are to be found in the 
section 8 of the International Sanctions Act, SFS 1996:95. The uncritical EU implementation 
of UN sanctions, which led to litigation lasting more than 12 years, and culminating in the 
Kadi case (Joined Cases C-584/10 P, C-593/10 P and C-595/10 P, CJEU 18 July 2013, nyr), was 
the subject of much academic and media criticism in Sweden. 
See I. CAMERON, 'Swedish Parliamentary Participation in the Making and Implementation of 
Treaties', 74 Nordic Journal of International Law (2005) pp. 429-483. 
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under responsibility to the parliament. Thus there is relatively strong democratic 
control over treaties. There is, however, a continuing debate over the adequacy of 
the Swedish Parliament's insight into, and influence over, the Swedish 
government's input to the EU legislative process.B 

The practice which has developed requiring conversion of treaties to national 
law is somewhat wider than simply treaties creating rights or, naturally, duties 
for individuals. As already mentioned, IG Chapter 8 sets out inter alia which 
rules should be in statute form. Treaties which require the enactment of rules 
governing the activities of local authorities, or which grant new powers to 
administrative authorities, especially this activity vis-a-vis individuals, should 
also be incorporated in statute form, unless there is a rule in an existing statute 
which provides for delegation or sub-delegation. 

Although Sweden is generally dualist, there are a few examples of 'sector 
monism' where a statutory provision explicitly provides the courts with a 
'channel' for incorporation of customary international law or treaties, e.g. the 
statute implementing the Vienna Convention on Diplomatic Relations and other 
treaties providing for immunities.14 This statute also includes a 'priority' clause, 
providing that the law applies over,possibly contrary provisions in other statutes. 
Another example of sector n,onfsm is Chapter 22, section 6 of the Criminal 
Code, which provides that it is a criminal offence to violate the Geneva 
Conventions or general principles of international humanitarian law - in other 
words, the content of the offence in both cases is defined by international law. 
This provision has been criticised as being contrary to the principle of legal 
security. It has been recently proposed that this latter provision be replaced with 
a new law, specifying in detail what these offences are. 

The constitutional basis for the binding force of EU law in Sweden is IG 10:6, 
which permits Parliament to delegate normative power to the EU. This power of 
delegation is made subject to certain limits, namely respect for constitutional 
rights and the rights in the ECHR, and respect for fundamental aspects of 
Swedish constitutional law. If these limits are not respected by the EU legislature 
in a specific case, then the Swedish courts are competent to rule that Swedish 
constitutional law must be given preference over the EU norm in question. Thus, 
this rule is an expression of the 'Solange' principle, and at odds with the view of 
the Court of Justice of the EU ( CJEU) on the matter which accepts no exceptions 
to the primacy of EU law.15 This Swedish rule has, to date, never been successfully 
invoked before the Swedish courts. Bearing in mind the EU protection of the 
principle of subsidiarity, and the creation of a mechanism in the Lisbon treaty 
for national parliaments to signal to the EU legislature that they regard a matter 

13 

14 

15 
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S. AHLBACK OBERG and A. C. JuNGAR, 'The Influence of the Swedish and Finnish Parliaments 
Over Domestic EU-policies', 32 Scandinavian Political Studies (2009) pp. 358-381. 
SFS 1976:661. 
See, for a recent example, Case C-399/11, Melloni, CJEU 24 March 2013, nyr. 
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as being within national competence, the main function of the Swedish 
constitutional rule in practice is as a reminder to the EU legislature to respect 
human rights. 

The situation regarding whether or not customary international law is 
automatically incorporated into Swedish law is unclear. IG 1:1 refers to the need 
for support 'in law' for the exercise of public power. As it is Parliament which 
passes 'laws' (IG 1:4), this provision would appear to rule out, or severely limit, 
the courts' ability to have recourse to customary international law. There are a 
nonetheless a few cases where the Swedish courts have taken account of 
developments in customary international law, indicating that custom may form 
part of the law of the land. The inherent uncertainty which surrounds the 
content of much customary international law supports a cautious and case by 
case approach by the Swedish courts, even if some Swedish international lawyers 
might complain. In any event, even if custom is part of the law of the land, it 
would not be applied if it was in conflict with the provisions of a statute or even 
an ordinance. 

Claims that the Swedish government, the administration or parliament is not 
complying with an international obligation, can be brought before the courts 
assuming that the person bringing the claim can show some sort of personal 
interest in the matter (a cause of action) within the meaning of the Code of 
Judicial Procedure 13:2. However, there is an obstacle to claiming damages on 
the basis that a ratified, but unincorporated, treaty has not been properly 
implemented in Sweden.l6 Even if such an obstacle does not apply the courts are 
- with the exception of cases concerning the ECHR - invariably very sceptical to 
such a claim. 

It should be stressed that, in Sweden, the first argument against letting a 
ratified but unincorporated treaty create rights for individuals is not so much 
democracy in the sense of parliamentary control over governmental treaty­
making, because, as already mentioned, this is relatively strong, but 
constitutional notions of the domestic division of powers between parliament 
and government on the one hand and the courts on the other. The second 
argument relates to legal certainty (riittssiikerhet), an important concept in 
Swedish legal thinking. This involves not simply the foreseeability of particular 
norms but also, for want of a better term, 'system coherence'. This requirement of 
coherence is something which is particularly important in codified legal orders. 
It can, of course, be argued that legal certainty is not a good reason for denying a 

16 Cf. Tort Liability Act 1972:207, 3:7, providing that a damages claim may not be brought 
against Parliament or the government for a decision taken by them (including the adoption of 
a norm) unless the decision in question has been annulled or changed (either voluntarily or 
after a successful legal challenge on other grounds). Attempts to claim damages on the basis 
that the government or Parliament has failed to implement a treaty provision have failed (see 
e.g. NJA 1978 s. 125). 
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right to an individual exercisable vis-a-vis the State, as opposed to another 
individual. 

On the other hand, at the end of the day, rights cost money. Allowing 
unincorporated/untransformed treaties to create rights would still mean that the 
Swedish courts would have to decide which rights in a treaty were sufficiently 
clear, complete etc. to be self-executing. This would, in the Swedish legal 
tradition, be regarded as a usurpation of the role of ParliamentP Even if 
arguments could be found that the Swedish courts should take such a power, it is 
clear that this would lead to costs to society in the form of litigation, ineffective 
use of scarce judicial resources, and risks of conflicting findings in the 
administrative and ordinary courts. 

Nowadays, the coherence of the Swedish dualist position is undermined a 
little by the wholesale incorporation of EU law, and the incorporation rather 
than transformation of the ECHR. As shown below, Swedish judges are now a 
little more familiar with using 'foreign' texts and 'foreign' case-law. 

3. CONSTITUTIONAL REVIEW 
ill 

There is no specialised constitutional court in Sweden. Instead, all the courts in 
Sweden have a power of constitutional review (IG 11:14) of legislation and 
ordinances. Sweden has thus been spared the conflicts which have characterised 
the relationships between certain constitutional courts and supreme courts.l8 

Moreover, because the Swedish system is 'diffuse', there has been no difficulty to 
cope with the demands which EU law places on the ordinary courts to check 
national law for compatibility with EU law, including, after the Lisbon treaty, the 
EU Charter of Fundamental Rights. 19 

The Swedish system is in fact extremely diffuse: administrative authorities 
have the power of constitutional and EU review as well (IG 12:10). Having said 
this, it is usually only the highest courts - the Supreme Court and the Supreme 
Administrative Courts - where this power is exercised, and then only rarely. The 
Supreme Administrative Court has been somewhat more active than the 
Supreme Court in this area and, in a dozen or so cases, found that delegated 

17 

18 

19 
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There has been a long discussion as to whether the whole UN Convention on the Rights of the 
Child should be incorporated into Swedish law. As regards asylum issues, the 'best interests 
of the child' rule has been incorporated, but the rest of the treaty has not, and the courts -
rightly or wrongly - do not take very seriously arguments based on it. A commission of 
inquiry is examining the question at the present time. 
L. GARLICK!, 'Constitutional courts versus supreme courts', 5 International Journal of 
Constitutional Law (2007) pp. 44-68. 
For a discussion of the French reaction see A. DYEVRE, 'The Melki way: The Melki case and 
everything you always wanted to know about French judicial politics (but were afraid to ask)', 
in M. CLAES, M. DE VISSER, P. POPELIER, C. VAN DE HEYNING, eds., Constitutional 
Conversations in Europe: Actors, Topics and Procedures (Antwerp, Intersentia 2012). 
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powers of legislation had been used wrongly or otherwise transgressed the 
statutory limits of delegation. None of these cases was particularly politically 
controversial. The Supreme Court has only once explicitly found a law to be 
contrary to the constitution and that was on a rather technical issue of 
retroactive effects of tax law, although as noted further below, it has also very 
occasionally found that a provision in a law cannot be applied; a so-called 
'partial' norm conflict. 20 

The effect of the power of constitutional review is in casu - the offending 
provision is not applied in the concrete case. It does not in itself lead to the 
offending statute or ordinance being a nullity. Until the constitutional reform of 
2010, the power of constitutional review was circumscribed. The courts had to 
disregard a statute or government ordinance only if it was 'manifestly' in breach 
of the constitution. For administrative regulations issued by administrative 
agencies or local authorities there was no such limit to the courts' constitutional 
review. This limit to constitutional review of statutes and ordinances was 
abolished from 1 January 2011. This reform could be made only after the 
dominant political party in Sweden, the Social Democratic Party (SDP), had 
changed its traditionally sceptical attitude towards constitutional review. The 
SDP lost political power in 2006, and this change of heart fits in with the theory 
that constitutional review is easier to accept for a political party which knows it 
runs the risk of losing governmental power (a form of 'insurance' policy for 
politicians).21 There are, however, other explanations for a- possible- growth in 
constitutional review (see further below, section 6). 

Instead of the 'manifest' breach, the current wording is simply a reminder 
both of the democratic legitimacy of Parliament and the principle that laws may 
not be in conflict with the constitution. In the only case so far concerning a 
constitutional review of a law decided after the reform in 2010, the Administrative 
Court of Appeal in Stockholm found that a provision on mandatory sterilisation 
when a person undergoes a sex change was unconstitutionai.22 In support of its 
conclusion, it referred inter alia to two official inquiries, one public inquiry and a 
departmental inquiry, both of which had come to the conclusion that the 
provision in question should be abolished. It can be expected that the cautious 
attitude of Swedish courts in this area will change only slowly, if at all. Having 
said this, Parliament has, when it adopted the latest constitutional change, 
approved the passage in the bill encouraging the courts to be (a little) more 

20 

21 
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For a detailed treatment, see K. ARMAN, Normpriivning: Domstols kontroll av svensk lags 
fiirenlighet med regeringsformen och europariitten 2000-2010 [Constitutional Control: The 
courts' control of constitutionality and compatibility with EU law 2000-2010] (Stockholm, 
Norstedts 2011). 
See, e.g., T. GINSBURG, 'Economic Analysis and the Design of Constitutional Courts', 3 

1/zeoretica/ Inquiries in Law (2002) pp. 20-50. 
See Administrative Court of Appeal in Stockholm, decision in case 1968-12, 19 December 
2012. 
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activist as regards applying the constitution.23 And even before this, there was 
undoubtedly a trend during the 2000s for the Swedish courts to refer more 
frequently to the IG and the ECHR than before.24 These cases are, however 
mostly not about constitutional review as such but more about the interpretation 
of Swedish laws in the light of the IG or ECHR. 

The main mechanism in Sweden for avoiding legislative clashes with 
constitutional rights, and for ensuring that legislation is well thought-out, 
coherent, and (hopefully) effective is - and will continue to be - the legislative 
process itself. It is a long-standing tradition to have any issue of upcoming 
legislation examined by a commission of inquiry. The constitutional basis for 
this is the requirement in IG 7:2 that all governmental business should be well 
prepared before the government takes any decision. A general directive to all 
commissions is to report on the constitutional (and financial) implications of 
their proposal. Every year about 100 such reports are published in the series 
Statens offentliga utredningar (hereafter SOU), some of which attract a lot of 
media coverage. An alternative to the commission is a departmental inquiry, 
usually used for more technical issues of law reform. The report is then - once 
again in accordance with IG 7:2 -;;'sent for comments (remiss) to a wide range of 
institutions and organisation~. Th:is includes governmental agencies, courts, and 
universities, but will also include unions and NGOs. Strong and unified criticism 
from influential institutions and organisations can lead to changes being made 
in the bill, or even, though more rarely, that a proposal is quietly dropped. If the 
proposal is not dropped, the relevant ministry prepares a draft bill which is sent 
to the Law Council (lagradet). 25 

The Law Council normally consists of six people, of whom four should be 
acting judges of the Supreme Courts.26 The remaining two can be retired judges 
from the same courts. The courts choose who to send to the Law Council, not the 
Government, and this is usually done so that each judge will take his or her 
'turn' of serving one year on the Council. The Law Council normally works in 
two sections with three members in each. In accordance with IG 8:19, the Law 
Council's scrutiny of draft bills is focused on five specific issues: the effect on the 
Constitution, the coherence of the proposal with the existing system of legal 
regulation, the likely impact on the principle of legal certainty, if the law is 
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Bill2009/10:80 s. 147. 
See, e.g., N]A 2012 s. 400 (Manga-style comics), N]A 2007 s. 1037 (agents provocateurs) and 
N]A 2005 s. 805 (incitement to hatred) as well as RA 2009 ref94 (double punishment), HFD 
2012 ref 70 (access to nature) and HFD 2013 ref 42 (personal freedom). See further infra, 
sections 4 and 5. 
For more detail, see T. BULL and I. CAMERON, 'Legislative review for human rights 
compatibility: A view from Sweden', in M. HUNT, H.J. HooPER and P.W. YoWELL, eds., 
Parliaments and Human Rights: Redressing the Democratic Deficit (Oxford, Hart 2014). 
It can be mentioned that the supreme courts of course do not let members that have 
commented upon draft legislation as members of the Law Council later on take part in a 
judgment on the constitutionality of that same law. 
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constructed in a way that will make it possible to achieve its underlying 
objectives and, finally, to detect issues that may become problematic in practice. 

From this list, it is clear that the Law Council can be said to fulfil two 
different tasks: The first is quite technical, concerning the logic of law and its 
effects; ensuring that terms and concepts are consistent with existing law, 
proposing new wording of individual provisions if they are imprecise or 
unintelligible, etc. The second task is quite different: the Law Council should 
check any upcoming legislation against constitutional law and the principle of 
legal certainty. This involves the constitutional rules on the delegation of 
legislative powers to the Government and local authorities, the protection of 
constitutional rights and the general principle that legislation should be 
introduced in a foreseeable way. This kind of scrutiny - especially when the 
principle of proportionality is taken into account - comes much closer to the 
sensitive boundary between law and politics. Here we can talk about the Law 
Council as a form of judicial preview. 27 

In practice, the scrutiny by the Law Council consists of a civil servant of the 
government making a presentation on the draft bill before the council, after 
which the council will make a written statement on the issues mentioned above. 
In most cases this statement will be very short, but in cases of complicated 
legislation and/or controversial constitutional or other issues (EU law), the 
statement can be very extensive and quite detailed. 

The Government is never bound by the opinion of the Law Council. 
Moreover, although the Law Council should be heard, if for some reason it has 
not,28 then this in itself is no reason for not enacting the law. The Law Council is 
thus only an advisory body, and its opinions have no formal legal effect. 
However, that is not to say that the statements of the Law Council have no or 
little effect. If the Council would find a draft bill unconstitutional in some 
respect there is sure to be media coverage of this, as the statements are public. 
The government will get a lot of bad publicity if it tries to push through 
legislation criticised by the Law Council, if it does not at least make some 
changes to accommodate the council. And furthermore, if a court later on has to 
try a case in which the Law Council had expressed serious doubts about the 
legislation's constitutionality (or compatibility with EU law or ECHR), the fact 
that three of the most senior judges in the land have had such views can influence 
the court in its decision on constitutional review according to IG 11:14. So there 
is a tangible connection between the pre-view of the Law Council and the 
constitutional review of the courts. 

27 

28 

See T. BULL, 'Judges without a court: judicial preview in Sweden', in T. CAMPBELL eta!., eds, 
The legal protection of Human rights; Sceptical essays (Oxford, OUP 2011). 
IG 8:19 provides that there is no need to send a draft bill to the Law Council if the change in 
the law in question is of minor importance (i.e. it is a minor technical issue) or if submitting 
the draft bill would delay the legislation such that major negative consequences would follow. 
The latter exception is occasionally invoked regarding taxation legislation. 
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Assuming the relatively high quality of pre-legislative scrutiny continues to 
apply, we think that it is unlikely that the recent removal of the limits in IG 11:14 
will in itself lead to more constitutional review. The removal of this limit in 
theory also makes it easier for the courts to engage in review of statutes and 
ordinances on the basis of the ECHR. But for the same reasons, this is also 
unlikely to increase significantly. And, as we will come back to below, Swedish 
courts have adopted another mechanism for self-restraint as regards review 
based on the ECHR. 

4. IMPLEMENTATION OF THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS BY 
SWEDISH COURTS 

Sweden was relatively late in incorporating the Convention into national law. 
The two main reasons for incorporation were that the other Nordic states had 
done so, or were about to do so, and that, with EU membership, an inconsistency 
would arise in how Swedish,ad$inistrative agencies, and the Swedish courts, 
treated the Convention. They would be obliged to apply it as part of the general 
principles of EC law, when acting within the scope of EC law, but - without 
incorporation- would not be obliged to take account of it in areas falling outside 
the scope of EC law. 

Sweden chose to incorporate the whole Convention, and its Protocols, rather 
than simply the substantive rights and the general limitation provisions.29 There 
is little explanation for this in the travaux preparatoires. The main reason 
appeared to have been that the other Nordic states had incorporated the whole 
treaty or were planning to do so. 30 The wholesale incorporation showed how 
little thought had been given to the issues of 'effective remedies' and 'just 
satisfaction' at the national level. 

The constitutional lex superior rule in IG 2:19 (originally IG 2:23, before the 
sections were renumbered in 2010) was the subject of protracted discussions 
between the political parties. It was intended that the rule was to be used 
sparingly, as a last resort. Parliament made clear in the travaux preparatoires that 
the primary responsibility for ensuring that Sweden complied with the 
Convention rested with it. The courts were encouraged instead to solve the 
problem of possible conflicts with other Swedish norms by the application of 
certain principles of interpretation. These were named as lex specialis, lex 
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Sweden has ratified all the protocols to the Convention providing for additional substantive 
rights, with the exception of Protocol No. 12. The reason for this is that a legally enforceable 
open-ended right of non-discrimination would greatly increase the number of decisions by 
local authorities and administrative authorities which could be attacked in the courts. 
sou 1993:40 s. 126. 
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posterior, the principle of 'treaty conform' (or harmonious) construction and a 
rather novel variant of it proposed by the Supreme Court when commenting on 
the legislative proposal, namely the principle that 'human rights treaties should 
be given special significance in the event of a conflict with other norms'.31 

The possible problems which can arise when there are different rights 
catalogues, overlapping with one another, were played down in the travaux 
preparatoires. These stated simply that the highest common denominator of 
protection for the individual should apply.32 But while this is obviously the 
correct general approach, the issue is complicated by the fact that rights often 
involve balancing individuals' interests against each other, not simply against 
State interests, e.g. the interest in freedom of expression and the interest in not 
being defamed. As the practice of above all the CJEU has shown, different rights 
catalogues can prioritise amongst interests in different ways, either by 
formulating the rights differently, or through case-law.33 

As already noted, the constitutional rule IG 2:19 gives the ECHR quasi­
constitutional status, but if the Constitution requires another result than that 
arguably required by the ECHR, the Constitution is to be preferred. So far, there 
has been only one case where this issue has arisen squarely.34 It concerned a 
clash between two rights: the Convention right to personal integrity and the 
constitutional right of freedom of information (the exhaustive listing of grounds 
in the Freedom of the Press Act for keeping personal data confidential). The 
Supreme Administrative Court found it impossible to reconcile these two rights, 
and so preferred the latter. This is not to say that the ECtHR would come to a 
different conclusion: it may weigh the competing rights in the same way. 

Constitutionally speaking, giving primacy to the Constitution is correct and 
in line with the idea that it is the legislature which is mainly responsible for 
ensuring that Sweden complies with the ECHR. If the above case had gone 
further to the ECtHR, and it had found that the application of the constitutional 
provision violated the ECHR, the Swedish Parliament would either amend the 
Constitution (if the conflict was unavoidable, as the Supreme Administrative 
Court found in the case) or provide some sort of balancing test to avoid future 
conflicts in similar cases. 

The question of whether the ECHR requires constitutional amendment to be 
made arose following Holm v. Sweden, 35 when the composition of the jury (jury 
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The difficulties involved in solving problems by the use of these principles quickly became 
apparent, see I. CAMERON, An Introduction to the European Convention on Human Rights, 6'11 

edn. (Uppsala, Iustus 2010) pp. 186-191. 
Prop. 1993/94:117 s. 37. 
For a discussion of this problem, see I. CAMERON, 'Competing Rights?' in S. DE VRIES, 
U. BERNITZ and S. WEATHERILL, eds., 1J1e Protection of Fundamental Rights in the EU after 
Lisbon (Oxford, Hart 2013). 
RA 2008 ref 87. 
23 November 1993, A/279-A. 
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trial only applying to freedom of the press cases in Sweden) was found to violate 
the fair trial requirement of Article 6. However, on later analysis, the conflict 
could be resolved by bringing the ECtHR judgment to the courts' attention, and 
encouraging the courts to apply the rules on excluding jurors for lack of 
independence. 

There is an ongoing discussion (see further sections 5 and 6) whether the 
case-law on positive obligations requires Sweden to legislate to provide for 
remedies for individuals whose personal integrity has been infringed by other 
individuals or companies, using print media or the internet. At the present time, 
if the paper or website has an official permission to publish, it can only be 
prosecuted for a limited number of offences (including defamation) in a special 
procedure. 

The main means of ensuring compliance with the ECHR is treaty-conform 
construction. 36 This issue, and the issues of deferential review, the margin of 
appreciation, and indirect ECHR review using the vehicle of EU law are 
intimately linked to the issue of the impact of the ECHR on judicial decision 
making, and are accordingly treated together in the next section. 

5. THE IMPACT OF THE JUDGMENTS OF THE 
ECtHR ON NATIONAL JUDICIAL DECISION 
MAKING 

5.1. THE ECHR AND JUDICIAL INTERPRETATIVE 
TECHNIQUES 

In cases where the ECHR is of importance for the outcome, Swedish courts 
routinely make reference to major cases from the ECtHR and national standard 
literature on the Convention. 37 The highest courts have a particular role in 
interpreting new case-law from ECtHR and evaluating its impact on Swedish 
legislation and legal practice. Controversial issues on Swedish laws' compatibility 
with the Convention almost invariably end up in one of the supreme courts and 
their decision will (of course) be guiding the courts below. Criminal procedure, 
tax-law issues and issues on children's welfare (custody, maltreatment) are 
examples of areas of law that often involve the Convention and in particular the 
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See R. LAVIN, 'H6gsta forvaltningsdomstolen och Europakonvention' [The Supreme 
Administrative Court and the ECHR], Fiirvaltningsriittslig tidskrift (2012) pp. 339-355; 
ARMAN, supra n. 20, p. 209; I. CAMERON, 'The Influence of European Human Rights Law on 
National Law', in E. Hollo, ed., National Law and Europeisation (Helsinki, Suomalainen 
Lakimiesyhdistys 2009). 
It should be stressed that in everyday legal practice before the courts, constitutional and 
ECHR issue are relatively unusual: most ordinary cases can be solved without any 
considerations of fundamental rights. 
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application of the principle of proportionality. In other areas of law the ECHR is 
less often of practical importance to the courts, such as social welfare, building­
permits and contractual disputes. 

In cases where Sweden has been a party before the ECtHR, the Swedish 
courts of course pay particular attention to the judgment of the Strasbourg 
court. This does not mean that cases concerning other countries are ignored or 
considered uninteresting. It only reflects the practical effect that a case 
concerning Sweden puts a much clearer spotlight on a domestic issue that could 
have been controversial or uncertain until the decision of the ECtHR. Guidance 
from the ECtHR in cases involving Sweden is always followed by national courts 
by, if necessary, changing traditional legal interpretations of national law and/or 
making other assessments of the proportionality of national measures.38 Cases 
concerning other states, with the exception of cases concerning the very similar 
judicial systems of the other Nordic countries, are usually more difficult to assess 
and 'convert' to the Swedish context for the national courts, so judges tend to be 
cautious when they confront claims that a law or practice is contrary to the 
Convention. In legal practice, the 'ECHR objection' involves an uncomfortable 
feeling of uncertainty for the national judge. The process of interpretation of 
judge-made law is rather different from that of most statutory law, where, at least 
in Sweden, the travaux preparatoires are easily the most important interpretative 
source. The ECtHR collected case-law (the ECtHR 'acquis') consists of thousands 
of cases, from which can be distilled a large number of principles. The judge 
must try to realise these principles by concretising them in the particular case. 
The starting point at the abstract level is simple enough, but where do you go 
from there? Furthermore, the ECHR acquis, unlike the EU acquis with direct 
effect, does not displace the national law. Rather the national law is to be applied 
in the light of the acquis, through the lens of the acquis, by means of the principle 
of treaty-conform construction or harmonious interpretation. This principle is a 
form of purposive (or teleological) construction. One then has not simply to 
identify the scope of the law, but actively to develop it, something which goes to 
the constitutional role of the judge. 

The historical/subjective approach (relying on the travaux preparatoires to 
legislation) and the objective wording approaches to interpretation are clearly 
dominant in Swedish case-law. This is another reason for the caution shown as 
regards the teleological!evolutive approach. However, it is at the same time clear 
that the supreme courts have at times been more adventurous and applied 
national law in the light of the ECHR, as shown by the Supreme Courts' decision 
in NJA 2005 s. 805 and the Labour Courts' decision in AD 74/2012.39 In general 
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See e.g. RA 1997 ref 6, NJA 2002 s. 288 and NJA 2005 s. 462. 
For NJA 2005 s. 805, see i11jra, section 5.2. In AD 74/2012, the Labour Court held that the 
Convention hindered the court from enforcing damages against an employer for being in 
breach of a collective agreement as that agreement was in part contrary to the Convention. 
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national courts will as far as possible try to apply the same line of reasoning as 
the ECtHR would do if a question concerning the ECHR does arise and cannot 
be avoided by a purely 'national' solution that is considered to be adequate also 
from the perspective of the Convention. This is particularly obvious in cases 
concerning the application of the principle of proportionality, in which the 
courts have paid close attention to the structure and content of the reasoning of 
both European courts.40 

5.2. THE PRACTICAL IMPACT OF ECtHR CASE-LAW, 
PARTICULARLY AS REGARDS CONSTITUTIONAL 
REVIEW 

When it comes to the issue of the attitude of the Swedish courts towards the 
case-law of the ECtHR and the practical impact they are ready to give those 
judgments, the picture is not simple to paint. In all likelihood there is no single 
approach to the many different and sometimes very complex issues that the 
impact of the ECHR raises when, translated into the domestic legal system in 
connection with rulings in ($0ntrete cases before a national court. To further 
complicate matters, trying to describe how national courts handle cases from the 
ECtHR is to a certain extent trying to paint a picture of a moving target, as there 
is continuous (and not always linear) development. So a diverse and somewhat 
incoherent picture is to be expected. 

Firstly, it can be noted that in certain areas such as criminal procedure and 
access to court - i.e. rights connected with Articles 6 or 13 ECHR - the 
Swedish courts (and especially the Supreme Court) have been willing to not 
only follow but also expand the substance of the Convention as interpreted by 
the ECtHR.41 The great majority of cases concerning the ECHR before the 
Swedish courts have raised issues under Article 6. This is not surprising. 
Article 6 is, relatively speaking, detailed and so more easily made 'operative' as 
compared to, e.g. Article 8. It deals with procedural issues with which the 
courts are very familiar and, until 1 January 2011, there was no equivalent 
constitutional right to a fair trial. In other areas, such as the rights connected 
to Articles 8, 9 and Article 1 Protocol No. 1, the courts have been less willing 
to give the Convention an extensive (or even modest) effect if that would be in 
conflict with the established practice and interpretations of Swedish law, as can 
be shown by reference to both national case-law and the ECtHR. Examples 
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See RA 1999 ref 76 and NJA 2006 s. 467 (especially the reasoning of the dissenting judge, 
Victor, which became part of the majority decision in NJA 2007 s. 805). 
See for example NJA 2009 s. 463 (a remedy in damages for breach of the ECHR was also 
available against local authorities, not just the State). 
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include issues such as secret security files, home-schooling and enforced sale of 
property.42 

There are two cases of which we are aware where the Swedish courts can 
either be seen to have followed a 'reductionist' interpretation of a statute on the 
basis that this was required by the ECtHR case-law, or can even be seen to have 
refused to apply the statute in question (i.e. having engaged in constitutional 
review). The dividing line between the two is very thin. One case concerned a 
person who objected to paying the obligatory church tax. The circumstances 
were almost identical to Darby v. Sweden,43 where the ECtHR had recently ruled 
that there was a violation of Article 9. The Supreme Administrative Court 
applied the Darby case, and excused the person in question from paying the 
church tax.44 In the Pastor Green case, an evangelical preacher had, in the course 
of a sermon, gravely insulted homosexuals. He was prosecuted for incitement to 
hatred. The courts took the position that the restriction in the right of freedom 
of expression in question was, in the concrete circumstances of the case, in 
compliance with the constitution. Parliament had added the ground of 'sexual 
preference' to the offence only a few years before, and the Law Council had not 
considered that there were any constitutional problems with this. However, they 
found that the restriction was not in accordance with the ECHR as interpreted 
by the ECtHR. The courts accordingly refused to apply the criminal statute and 
so the pastor was not convicted.45 

Secondly, and more importantly, Swedish courts take different approaches 
depending on whether an issue of ECHR can be solved by interpretation of the 
national law or by assessing administrative practice in the light of the ECHR or 
- on the other hand - whether their only choice is to find national law in breach 
or in conformity with the Convention. In the former type of situation, courts 
have no difficulty in giving the ECHR and the case-law of the ECtHR 
considerable impact on their decisions. They are even prepared to go beyond 
what is a minimalistic interpretation of the convention, and not only in areas 
covered by Articles 6 and 13.46 In the latter type of situation however, someone is 
arguing that Swedish law cannot be interpreted in conformity with the ECHR, 
but instead that it is in violation of the ECHR, as interpreted by the ECtHR, with 
the consequence that the law cannot be applied. Here, the courts have designed a 
'test' of clear support (klart stod) in ECtHR case-law in order to find that the 
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See for example NJA 2001 s. 339 (Article 1 Protocol No. 1 ECHR); Segerstedt-Wiberg v. 
Sweden, ECtHR 6 June 2006, appl. no. 62332/00 (Article 8 ECHR); R.C v. Sweden, ECtHR 
7 March 2010, appl. no. 41727/07 (Article 3 ECHR, discussed further infra); HFD 6107-12, 
1 July 2013, nyr (Article 9); Rousk v. Sweden, ECtHR 25 July 2013, appl. no. 27183/04 (Article 1 
Protocol No. 1 ECHR). 
23 October 1990, A/187. 
RA 1997 ref. 68. 
NJA 2005 s. 805. See further supra, n. 55. 
See NJA 2005 s. 805 and RA 2006 ref 65. 
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ECHR demands a ruling contrary to Swedish law. The most prominent example 
of this would be the first response of the Supreme Court and the Supreme 
Administrative Court to the issue of double punishment for tax law violations 
(ne bis in idem).47 This evidential threshold has an effect either analogous to 
giving the Swedish government or Parliament a margin of appreciation or of a 
form of'deferential' scrutiny. It can be noted here that the Norwegian courts had 
earlier developed a very similar approach to ECtHR case-law, on the basis that it 
was not for the Norwegian courts actively to develop the Strasbourg case-law. 
Interestingly, by 2008, the Norwegian Supreme Court had definitely abandoned 
this self-imposed limitation.48 

However, during late 2012 and 2013 the courts - and particularly the 
Supreme Court - appear to have re-evaluated their earlier case-law. The first 
indication of this is a judgment from the Supreme Court concerning damages.49 

Here, the Supreme Court goes into considerable detail as to how to provide a 
remedy for trials in criminal cases which have been unduly prolonged, in 
particular, when damages should be available in addition to providing for the 
primary remedy when there is a conviction - reduction of sentence - and how to 
go about calculating damages it?- these cases, and in cases where there is no 
conviction. The 'clear supp~re'.·test is mentioned, but only in passing. The 
detailed guidance given by the Supreme Court goes beyond the Strasbourg case­
law. Whether or not this case signals a new approach is difficult to say, because 
what should be remembered is that there is now a constitutional right to fair trial 
within a reasonable time. This judgment can be seen as an example of 
harmonising this new constitutional right with the Strasbourg case-law. 

The second development involves us going into some detail regarding the 
parallel Swedish systems of administrative penalties in tax law and criminal 
penalties (imprisonment etc.) for tax offences. Sweden introduced a system of 
administrative penalties in tax law partly in order to de-criminalise the area and 
partly for reasons of administrative convenience. These are used when a person 
has filed an inaccurate tax return which would result in him paying less tax than 
he should. Where the tax authority determines that this has occurred, an 
administrative penalty is imposed, calculated on the basis of the assets which 
had not been correctly declared. The imposition of, and level of, the penalty can 
be appealed against to the administrative courts. Such penalties are relatively 
common. If the tax authority considers, perhaps after some time, having looked 
at further documentation, that the tax subject has wilfully misled the tax 
authority, then it may hand over the case to a criminal prosecutor. If the 
prosecutor brings a case and the person is convicted in the ordinary courts for a 
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RA 2009 ref 94 and NJA 2010 s. 168. 
M. AND EN AS and E. BJORGE, 'National Implementation of ECHR Rights', in A. FoLLESDAL, 
B. PETERS and G. ULFSTEIN, eds., Constituting Europe: The European Court of Human Rights 
in a National, European and Global Context (Cambridge, CUP 2013) p. 181 at pp. 197-202. 
NJA 2012 s. 211 and NJA s. 1038. 
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tax offence, the earlier tax penalty is deducted from the criminal sanction 
imposed. There are about 400 such convictions per year. These parallel systems 
are time-consuming, and can mean the tax subject being in a state of uncertainty 
for several years. From the perspective of the State, they have certain advantages: 
the criminal justice system is not deluged in cases, tax can be gathered in more 
speedily, the burden of proof is less in the administrative proceedings, and it 
allows the experts (the tax inspectors and the criminal prosecutors on the one 
hand, the administrative and ordinary courts on the other) to stay within their 
respective areas of expertise. 

The ECtHR had previously found the Swedish parallel systems of criminal 
and administrative penalties to be compatible with the ECHR. The older case­
law indicates that it might be permissible to make an exception to the principle 
of ne bis in idem and impose two penalties where this is foreseeable and there 
is a sufficiently strong link in time and subject matter between the two 
penalties imposed. 50 But the Grand Chamber judgment in Zolotukhin v. 
Russia51 clearly changed the earlier ECtHR case-law on ne bis in idem. After 
Zolotukhin (but before the Swedish legislature had a chance to investigate the 
issue) the question came up (in different cases) before both the Swedish Supreme 
Administrative Court and the Supreme Court. 52 The Supreme Administrative 
Court found, in a summarily reasoned judgment, that the Swedish system was 
not in violation of the ECHR on the ground that there was no 'clear support' for 
the view that ECtHR had changed its opinion of the Swedish system. A majority 
of three judges in the Supreme Court also found (albeit with some misgivings) 
that there was no 'dear support' on the basis ofECtHR case-law that the Swedish 
system was in violation of the ECHR. One of these judges conceded that there 
was probably a problem with Convention compatibility, but if so, it was for 
parliament to legislate to deal with it. A minority of two judges held that 
Zolotukhin was to be regarded as clear support and therefore reached the 
conclusion that the parallel systems of sanctions were incompatible with the 
Convention. 

These cases show that, where the courts are faced with making a judgment 
with wide-ranging political and economic implications- involving an important 
part of the tax system - they prefer to leave the issue to the legislature unless 
more or less forced to do otherwise. This is, of course, partly for reasons of 
democratic legitimacy, but probably more for reasons of institutional 
competence. They also showed that the judges were in agreement that a test of 
clear support was to be used in such instances (but not on how to evaluate what 
can be such support). One remaining uncertainty was whether the courts 
interpreted the demand for clear support as meaning that a case against Sweden 

so 

51 

52 

Nilsson v. Sweden, ECtHR 13 December 2005, appl. no. 73661/01. 
ECtHR 10 February 2009, appl. no. 14939/03. 
RA 2009 ref. 96, NJA 2010 s. 168 I-II. 

Intersentia 281 



I lain Cameron and Thomas Bull 

was necessary in order to reach the conclusion that Swedish law (as such, not 
only its application) was in breach of ECHR. 

There was academic criticism of the thinness of the reasoning of the majority. 
This in itself is not very unusual. The government did not ask a commission of 
inquiry to investigate the need for legislation, even though there was already 
such a commission of inquiry investigating tax law (though not this particular 
issue). 53 The government inactivity (which has cost it dear) is hard to understand. 
It can probably be explained by the split competences in the present system. 
Another factor is that tax law lies largely within the sphere of influence of the 
powerful Ministry of Finance, which knows little about the ECHR. 

But what was most unusual was the reaction of the lower courts. Some of 
these refused to follow the Supreme Courts' decisions, finding them unpersuasive 
and in conflict with the recent case-law from ECtHR. Moreover, a district court 
situated close to the Finnish-Swedish border asked the CJEU for a preliminary 
ruling on the Swedish system's compatibility with the EU Charter, which also 
contains a ne bis in idem protection (Article 50). One of the questions the district 
court asked was whether it was permissible to apply a 'clear support' threshold 
when it came to applying the Charter. 

9 

The CJEU held that it waSll' for the national court to determine whether 
successive penalties violated the ne bis in idem rule, but that the 'criminal 
penalty' criteria devised by the ECtHR were to apply. 54 Thus, in this part of its 
ruling, the CJEU simply confirmed the ECtHR test. It ruled that a national court 
may not apply a 'clear support' test under which it was conditional upon the 
infringement being clear from the text of the Charter or the case-law relating to 
it, since this would withhold from the national court the power to assess fully 
whether that provision is compatible with the Charter. 

This judgment led to the Supreme Court, in plenary composition, taking up 
the issue again. 55 It held that due to new circumstances since its ruling in 2010, 
there was now clear support for the conclusion that Swedish law was incompatible 
with the ECHR as regards the dual sanctions of criminal and tax law. 

One interpretation of the Supreme Court's judgment would be that it has 
taken the stance that the clear support-test does not need a case against Sweden, 
but rather just a more convincing argument for the incompatibility than was 
present in 2010. This would be beneficial, because, as mentioned, the lower 
Swedish courts are sometimes overly cautious in using the Convention to 
overturn legislation (outside of the established area of Article 6) and this 
doctrine provides a further excuse for the lower courts not to bother overly much 
about the ECHR. Furthermore, if national courts fail to look at the substance of 

53 

54 

55 
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This Commission of Inquiry concluded, after two years, that some sort of new legislation was 
probably necessary and that a new commission of inquiry should investigate this. The new 
commission reported very recently (September 2013), SOU2013:62. 
Case C-617/10, Akerberg-Fransson, CJEU 26 February 2013, nyr. 
NJA 2013 s. 502. 
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an issue, by invoking something like the margin of appreciation, it will be very 
difficult for the government in subsequent proceedings which might be brought 
in Strasbourg to argue non-exhaustion of domestic remedies, or otherwise 
convince the Court that an issue has been properly aired at the national level 
before it went to Strasbourg. Serious reflection on issues raised by the application 
of the ECHR can be helpful in showing that the national legal system is aware of 
these issues and not trying to avoid them. 56 

As a concluding remark on the impact of this case on the 'clear support' test, 
it can be said that objectively speaking, the support has not got any clearer 
between 2010 and 2013. What has become clear was that the CJEU - a court 
which is much more difficult to ignore than the ECtHR - takes the same 
approach to what is a criminal penalty as does the ECtHR. One can possibly 
argue that what has changed (in 2011) was the removal of the 'manifest' breach 
requirement in IG 11:14. One interpretation of the judgment is that this has 
encouraged the Supreme Court to lower the threshold of what is 'clear support'. 
On the other hand, this might be reading too much into the judgment. A simpler 
explanation is that the Supreme Court simply did not want to say that it had got 
the issue wrong in 2010. 

If the clear support is retained unchanged, then further problems can be 
expected in the future. Constitutionally speaking, there is a paradox. As already 
mentioned, the duty to comply with the ECHR is a part of the IG (2:19). Thus, the 
retention of the clear support test means that there would be a difference between 
the threshold of constitutional review according to IG 11:14 and the threshold of 
review of the compatibility between Swedish law and the ECHR. Moreover, it is 
difficult to have two different tests in European law, one applying to review 
against the ECHR, and one to review against the EU Charter of Rights. 

5.3. RESPONSES TO BREACHES OF THE ECHR 

Under Swedish law, there are more or less three different possible responses from 
the courts to a breach of the convention: reinterpretation of national law on 
appeal, reopening of cases and awarding damages. As mentioned above, paying 
damages are now a regular part of the remedies available to individuals and can 
be relatively easily obtained through a special procedure before the Chancellor of 
Justice (more on this below). 57 

56 

57 

For such a successful national defense of criminal law see one of the 'follow-up' cases to 
Pastor Green, also involving incitement to hatred, but this time resulting in a conviction, 
because the religious element was absent: Vejdeland and Others v. Sweden, ECtHR 9 February 
2012, appl. no. 1813/07. 
For a brief summary of the Swedish system, see Eriksson v. Sweden, ECtHR 12 April 2012, 
appl. no. 60437/08. 
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Generally speaking an administrative agency in Sweden has a duty to 
reconsider a decision it has made should new facts come to light, or where 
circumstances otherwise call for this, and this can be done quickly and simply 
and without any disadvantage to an individual. This is particularly so in cases in 
which the individual concerned appeals the decision, as the administrative law 
makes it compulsory to make a renewed assessment of the decision before 
handing it over to the appropriate court. 58 A court might of course make another 
interpretation of the demands of the Convention than the administrative agency 
and on appeal from the (administrative) district court a higher court might also 
take another view. The ordinary system of appeal thus provides a basic tool for 
responding to breaches of the Convention. It should be mentioned that interim 
injunctions (inhibition) might conceivably be required in some cases, other than 
deportation cases, where there is a specific provision on the matter. Anyhow, 
changing the interpretation of national law in similar cases coming up after 
decisions of ECtHR has been known to occur, for example in the context of 
determining whether certain national institutions could be classified as a 'court' 
or not for the purposes of Article 6 of the ECHR. 59 

The reopening issue has only r~cently arisen squarely in Sweden, following 
the Supreme Court's new lintlil' or" case-law on double punishment (see above, 
section 5.2).60 As far as administrative courts are concerned, where an 
administrative judgment is res judicata ('vunnit riittskraft'), reopening it is 
possible under section 37b of the Administrative Procedure Act where, 'because 
of particular circumstances, there are special reasons for doing so'. Reopening in 
civil and criminal cases is somewhat more awkward. For a court to miss, or even 
ignore, case-law from a 'higher' court is not normally considered to be a 
'fundamental error of law' so as to justify reopening according to the Code of 
Judicial Procedure.61 The case-law on reopening civil and criminal cases is, 
bluntly put, very restrictive.62 On the other hand, there is no obvious hindrance 
to consider disregarding clear case-law from the ECtHR to be sufficiently serious 
to qualify for reopening as manifestly incorrect application of the law (Code of 
Judicial Procedure 58:1, para. 4, 'uppenbart felaktig riittstilliimpning'). That is 
also the view of the Supreme Court in its decision on reopening of Swedish 

58 

59 

60 

61 

62 

284 

Administration Act, 1986:223, section 27. 
NJA 2002 s. 288. For a similar issue in the context ofEU law, see Case C-407/98, Abrahamsson 
[2000] ECR I-5539. 
Reopening is not a remedy which needs to be exhausted before taking a case to Strasbourg but 
if it is applied for, and granted, in a particular case, then this will solve the issue at the 
national level and will usually mean that the person will no longer be a 'victim' of a 
Convention violation. Under Swedish law reopening is categorised as an extraordinary 
remedy. 
See HD b 698-00, decision 12 October 2001 and I. CAMERON, 'A Survey of ECHR Case law 
and the question of remedies', in I. CAMERON and A. SIMONI, eds., Dealing with Integration, 
val. 2 (Uppsala, Iustus 1998) pp. 53-64. 
See NJA 1981 s. 350 and NJA 20ll N 26. 

Intersentia 



Chapter 7. Sweden 

criminal cases following its decision on ne bis in idem.63 The Supreme Court, 
however, based its decision not only on national procedural law, but also made 
particular reference to Article 13 of the Convention in order to interpret the 
Code ofJudicial Procedure in a novel way.64 It constitutes an implicit recognition 
of the approach which the ECtHR has recently made explicit in its case-law: that 
there is an obligation on the national courts under Article 1 of the ECHR to take 
account not simply of the case-law concerning their own State, but even that of 
other states.65 One might suspect that one motive behind this bold - and not 
uncontroversial - step has been to keep Sweden from appearing before the 
Strasbourg Court in a long number of rather uninteresting cases, saving both 
national prestige and the strained resources of ECtHR. 66 

As already mentioned, in criminal cases, violations of the reasonable time 
requirements of Article 6 can often be taken into account at the sentencing stage 
where a person is convicted, or compensated for by damages where the person is 
acquitted.67 The Tort Liability Act (1972:207) provides for only very limited 
possibilities of obtaining damages for pure economic losses from the State, let 
alone non-pecuniary damages (ideellt skadestand), but the Supreme Court has 
now indicated that courts should in national proceedings for damages for alleged 
Convention breaches award damages even for non-pecuniary losses (and not 
limited to cases where people have earlier brought proceedings before the 
ECtHR). The ECtHR case-law indicates that damages, including non-pecuniary 
damages, should be available at the national level for certain types of Convention 
violation (primarily violations of Articles 2, 3, 5 and 6).68 However, with the 
exception of cases concerning trial within a reasonable time, determining how 

much compensation should be payable, and for exactly what, is no easy business. 
Causality is a large and complicated area of the law of damages, but the idea of 
obtaining damages for breaches of human rights is relatively new in Sweden and 
so there are many unanswered questions. 

63 

64 

65 

66 

67 

68 

See NJA 2013 s. 746. 
As late as in January 2013, the same court found that a change in case-law from the CJEU was 
not reason enough to reopen cases decided in national court according to older case- law, see 
case 6 4578-11, decision of31 January 2013. 
See, e.g., Opuzv. Turkey, ECtHR 9 June 2009, appl. no. 33401/02. 
This decision specifically, and the new approach it represents in general, has important 
implications for the administrative courts. In accordance with IG 11:1, the Supreme Court 
and the Supreme Administrative Court have the possibility (since 1 January 2011) to appoint 
ad hoc, judges from the other court, when a 'cross-cutting' issue arises for decision. However, 
implementing legislation has not yet been passed. 
See RH 2000:96, RH 2000:98 (Riittsfall fran hovriittema (RH): cases from the Court of 
Appeal). The Criminal Code already allows for adjustment of sentencing, BrB 29:5, 30:4. 
See I. CAMERON, 'Skadestand och Europakonventionen for de manskliga rattigheterna', SvJT 
(2006) pp. 553-588 and, in detail, H. ANDERSSON, Ansvarsproblem i skadestiindsriitten 
(Liability problems in tort law] (Uppsala, Iustus 2013). 
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5.4. HORIZONTAL EFFECTS 

The Supreme Court has found that the ECHR cannot be given direct horizontal 
effect.69 The fact that a violation was found by ECtHR in Khurshid Mustafa and 
Tarzibachi v. Sweden70 also shows the resistance the courts have to taking the 
ECHR into account in private relationships. In this case, the applicants had been 
evicted from their flat because they had a satellite dish on the balcony of the 
building which they used to receive TV programmes in Arabic and Farsi. The 
tenants tribunal (hyresniimnd), in a decision later confirmed by the Court of 
Appeal, simply found that the eviction was lawful because the antenna was in 
breach of the tenancy agreement. The landlord had a legitimate interest in 
maintaining the safety of the building. The applicants had, however, offered to 
pay for a safety check on the satellite dish. The Court found that, by confirming 
the eviction, without even considering the applicants' rights of freedom of 
expression, and whether these could be reconciled with others' legitimate 
interests, Sweden had violated Article 10. 

At least in contract law, there is a 'general clause' allowing contracts to be 
(re-)interpreted when this is equitab~e, so the resistance the courts are showing is 
due to their unfamiliarity wit~ this way of reasoning, and the caution usually 
shown by the lower courts in developing the law. The courts are uncertain as to 
the extent to which they must/should take the ECHR into account, i.e. what does 
this mean in an individual case? The strengthening of the right of personal 
integrity (IG 2:6) from 2011 does not change this, as the right is exercisable only 
vis-a-vis the State. There are protections available both under private law and 
criminal law (defamation etc.) which will cover most situations in which the 
ECHR could be said to impose positive obligations to protect individuals from 
other individuals. The question is what the courts can or should do in the 
exceptional situation where no such specific protection is available.71 However, 
in specific areas of law, the ECHR has had a more profound effect on legal 
relationship between private parties. Particularly the Labour Court 
(Arbetsdomstolen) should be mentioned, as it has recognised a horizontal effect 
of the Convention for some time.72 It should be noted that the Labour Courts' 
willingness to apply the ECHR between private parties has been based on the 

69 NJA 2007 s. 747 and NJA 2008 s. 946. 
70 No. 2388/05, 16 December 2008. 
71 See RA 2008 ref 87 and the Swedish case recently decided by the Grand Chamber of the 

ECtHR, Soderman v. Sweden, ECtHR 12 November 2013, appl. no. 5786/08 (where the 
Chamber, by 4 votes to 3, found no violation of the ECHR). Another problem regarding the 
lack of a general protection against attacks against personal integrity made by other 
individuals has been caused by Von Hannover v. Germany, ECtHR 24 June 2004, appl. no. 
59320/00, and not solved by Von Hannover v. Germany (No.2), ECtHR (GC) 7 February 2012, 
appl. nos. 40660/08 and 60641/08. The Commission of inquiry which investigated whether it 
was necessary to amend TF and YGL could not agree (SOU 2012:55). 

72 AD (Arbetsdomstolen, Yearbook of the Labour Court) 17/1998, AD 83/2002 and AD 74/2012. 
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fact the Convention is law in Sweden, so it is not an instance of 'direct' 
application of the treaty itself. 

6. LEGITIMACY DEBATES: THE ECtHR AND 
THE NATIONAL COURTS 

6.1. SOME BACKGROUND 

Swedish courts have traditionally not had a very high profile in public life in 
Sweden. Judges are almost always unknown to the public and legal decisions 
have seldom been at the centre of public discussion or attention. A certain 
historical scepticism towards courts as being conservative institutions paired 
with a conception of law as a tool for the lawmaker to achieve political goals has 
contributed to the development of a rather technical and impersonal legal 
culture in Sweden. Sweden was transformed to a social welfare state during the 
long period of Social Democratic Party (SDP) rule. The courts have not been 
able, nor have they strived, to change the ambitious socialising policies of the 
SDP, as was the case in some other jurisdictions (most notably the USA during 
president Roosevelt's New Deal in the 1930s). The Constitution was primarily 
seen as being an instrument for regulating the relations between government 
and legislature. As such its norms were not seen as having, in practice, a higher 
value than parliamentary legislation. At least during the 1950s and 1960s, 
Sweden was not alone in Europe in regarding its constitution as not really being 
something justiciable.73 The legal technique of loyally following the travaux 
preparatoires and a general 'positivistic' attitude in the legal profession are other 
parts of the explanation for this development. Sweden's parliamentary 
democracy had not collapsed in the 1930s under the threat from the left and the 
right, and it had not been occupied during World War II. The consequent 
interest in individual rights, and in binding or constraining parliamentary 
sovereignty which had arisen in other European states in the post war years 
largely passed Sweden by.74 

As anecdotic evidence of the Swedish approach, it can be mentioned that 
when the legal scholar Gustav Petren in the 1950s suggested that the courts 
could find a law unconstitutional and refuse to apply it. Foreign Minister Osten 
Unden answered in no uncertain terms how totally unacceptable such an idea 

73 
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GARLICK!, supra n. 18, p. 47 refers to a 'European tradition [that] national constitutions were 
regarded mainly as political instruments rather than as the supreme law of the land'. It was 
when these constitutions began incorporating individual rights catalogues, and a dedicated 
judicial mechanism (the constitutional court) was created that this first changed. 
J.W. MuLLER, Contesting Democracy: Political Ideas in Twentieth-Century Europe (New 
Haven, Yale University Press 2011). 
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was?5 It took another 25 years - and a change of government- for the concept of 
constitutional review to gain some political acceptance and another 30 years 
until the courts were trusted to be able to handle this power without special 
constitutional limits (see above, section 3). 

Even today the Swedish approach does not stick out much if put in Nordic 
perspective: the Norwegian courts have a bit more activist approach, but 
constitutional review by courts is very rare in Finland and Denmark. 76 

6.2. PUBLIC DEBATE REGARDING THE ROLE OF COURTS 

Even today, the role and position of Swedish courts are not at the centre of public 
attention, even if some (primarily criminal) cases are extensively covered by the 
media. There are however a few exceptions to this rather uninterested attitude 
towards the courts and their role. We will here only cover the most well-known 
examples in which the issue of courts' constitutional role and functions can be 
said to have the theme of more general debate in society, in some of which the 
ECHR has had a role. f 

In sex-related criminal cas~s (fape etc.) the courts' role has been discussed 
extensively during a large number of years starting in the 1990s, as public 
opinion has viewed the courts' handling of evidence in such cases as conservative 
and prone to put guilt on the victim rather than on the accused. This debate has, 
however, had little or no effect on the courts' practical evaluation of evidence; if 
anything the Supreme Court has taken steps to ensure that the burden of proof 
in such cases are not lax in comparison to other crimes?7 The debate, however, 

75 
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Unden was a professor of civil law and member of different SDP governments between1917 
and 1962, usually as Foreign Minister. Due to his professional background and extensive 
experience of government, he was a dominant figure in Swedish politics until his 
retirement. The debate can be found in the leading Swedish legal journal, SvJT 1955 s. 618, 
1956 s. 260 and 1956 s. 500. Petren went on to become parliamentary ombudsman and 
Justice of the Supreme Administrative Court, so the clash with the mighty Unden did not 
hurt his career in any obvious way, giving some support for the claim we made above 
(section 1) that appointment of judges has been merit-based and not politically motivated. 
We can also note that it was Unden who was the obstacle to Sweden accepting the 
competence of the ECtHR to receive individual complaints: this was recognised by Sweden 
shortly after Unden retired. 
For Norway, see ANDENAS and BJORGE, supra n. 48. For Denmark, see J.E. RYTTER and 
M. WIND, 'In need of juristocracy? The silence of Denmark in the development of European 
legal norms,' 9 International Journal of Constitutional Law (2011) pp. 470-504; for Finland see 
J. LAVAPURO, T. 0JANEN and M. ScHEININ, 'Rights-Based Constitutionalism in Finland and 
the Development of Pluralist Constitutional Review', 9 Intemational Journal of Constitutional 
Law (2011) pp. 505-529. An interesting attempt at comparative discussion and analysis can be 
found in R. HIRSCHL, 'The Nordic counternarrative: Democracy, human development, and 
judicial review', 9 International Journal of Constitutional Law (2011) pp. 449-469. 
NJA 2009 s. 447. 
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still prevails and decisions from the ECtHR are part of the arguments critics of 
Swedish legislation and legal practice are making.78 

The Supreme Administrative Court had to decide a case in 1999 on whether 
legislation providing for the closure of all nuclear power plants in Sweden, and a 
government decision based on this to close one particular power plant, was 
unconstitutional, contrary to EU law or incompatible with the ECHR. The case 
was very politically sensitive as a referendum had been held in Sweden in the 
1980s with the result that nuclear power should be phased out as soon as 
possible. The government's belated measure to implement that decision was 
challenged in court. The court suspended execution of the decision while it 
considered its judgment. It eventually ruled that there was no legal basis on 
which to fault the legislation or the decision, but the mere thought that a court 
could put a decision on hold which had been made by the government, 
implementing a law made by parliament, and supported by a referendum was a 
dramatic and novel idea in the Swedish context and proof of a new role and 
position for courts in general?9 

The already noted Pastor Green case in 2005 is the first time a Swedish court's 
application of the ECHR was of major interest to the public (and an international 
public).80 The court was criticised for applying the Convention without clear 
support in case-law from ECtHR for its conclusion and for making it possible to 
hide behind religious motives in order to offend and threaten LGBT people. 
Since then, a number of cases have confirmed the position of the court, but also 
shown that the fears were exaggerated: the circumstances under which one can 
avoid conviction are very narrow. 81 

Quite recently, in 2012, the Supreme Court took a number of decisions on 
sentencing in cases of narcotic crimes. The result was that, in some cases of 
possession of narcotics, the level of punishment would be reduced substantially. 
Criticism was initially expressed for reforming a system 'from the bench' 
without any political signal that such a change was approved. The debate was, 
however, short-lived as the court in later cases could show that it had, rather than 
inventing a new approach, taken the travaux preparatoires to the legislation on 
sentencing more seriously and corrected the sentencing practices of the lower 
courts, which had occasionally been leading to disproportionately long prison 
sentences. Thus, rather than acting contrary to the motives of the legislature, the 
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M.C. v. Bulgaria, ECtHR 4 December 2003, appl. no. 29392/99, stirred up a debate on the 
compatibility of Swedish legislation on rape with the ECHR, a debate which is still continuing 
despite recent reform. 
RA 1999 ref 76. 
The same year also saw important developments in how the Swedish courts approached EU 
law issues. See J. NERGELIUS, '2005 - The Year when European Law and its Supremacy was 
Finally Acknowledged by Swedish Courts', 2 Swedish Studies in European Law (2008) pp. 
145-156. 
See N]A 2006 s. 467 and N]A 2007 s. 805 and Vejdela11d and Others v. Sweden, ECtHR 
9 February 2012, appl. no. 1813/07. 
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Supreme Court had adjusted the practice of the courts to be in accordance with 
them. 

The already mentioned about-face of the Supreme Court in the double 
punishment cases was given quite some attention in the Swedish media, but 
mainly not concerning the role of ECtHR or the legally interesting details on 
when and how a supreme court should change its position in a legal issue, but 
rather from the point of view that convicted white collar criminals had now 'got 
off the hook' and even may receive economic compensation if they had served 
time in prison as well as having been the target of tax law sanctions. A lot of 
public indignation was voiced over this, but neither the Swedish courts nor the 
role of the ECtHR were discussed much. Academic and practicing lawyers 
however continue to debate on how and to what extent changes in ECtHR case­
law should be reflected in national systems and, as discussed below, a certain 
criticism against the ECtHR for being 'fickle' can be discerned in that discussion. 
The opinion has also been expressed by one judge that the above mentioned 
case-law on 'clear support' for rulings against well-established Swedish legal 
solutions that may be contrary to the ECHR might be seen as a consequence of 
this criticism. 82 

To summarise, the role al!ld position of Swedish courts have been more 
generally discussed on and off and an increase of such critical debate can be seen 
in more recent years. However, it is not clear that this increase has an obvious 
connection to issues of constitutional rights or the ECHR per se, as many of the 
discussions are focused on other themes. We now turn our attention more 
particularly to those areas where we think there has been such a connection and 
we focus on political and academic debates rather than the (very limited) 
discussion there has been in the mass media. 

6.3. MORE ON THE POLITICAL AND ACADEMIC DEBATE 

Academic debate on the role and position of courts in Sweden can roughly be 
divided into two camps. The first consists mainly of political scientists who use a 
rather narrow definition of democracy as an analytical instrument and who are 
critical towards giving the courts any role which goes beyond faithfully 
implementing the legislation of Parliament. Separation of powers and an active 
role for the courts, in this academic tradition, is not something desirable, but 
rather a sign of a dysfunctional democracy. This perspective reduces the courts 
to having a technical and 'fine-tuning' role.83 The main focus of this critical 
debate in Sweden has, however, not been the ECtHR but rather the CJEU, its role 
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See, e.g. LAVIN, supra n. 36. 
HoLMSTROM, Domstolar och demokrati [Courts and democracy] (Uppsala, Acta universitet 
upsaliensis 1998) p. 462. 
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and position in general and its decision in the Laval and Viking cases in 
particular. 84 The central part of the discussion is whether the internationalisation 
and judicalisation of politics is a threat to democracy itself, turning the system of 
government into an elitist and expert-driven form of governance. 

The other camp consists more of legal academics and lawyers, who generally 
speaking are more positive to the idea of separation of powers and less worried 
by the growing influence of international and European law. This perspective 
instead focuses on the empowering features of such collaboration, making it 
possible for small states like Sweden to participate in and influence political 
decisions from which we would otherwise be excluded. The loss of national 
independence must, according to this view, be weighed against the gains of 
spheres of influence, room to manoeuvre and arenas to act upon that 
international law brings. This debate is, as can be imagined, inconclusive and 
still on-going. 

However, there has been some criticism towards the ECtHR in particular, 85 

and, as is usual in the European legal context, it has been in areas that are for 
some reason sensitive in the national context. As mentioned above, the issue of 
double punishment brought out a debate on the foreseeability of the case-law 
from Strasbourg. 86 It was felt that the ECtHR too easily changed its position on 
issues that national courts had come to rely on in their earlier decisions. At the 
same time a more general critique of the quality of the ECtHR judgments could 
be heard, as in particular Swedish judges found it difficult to follow the not 
always so short and stringent reasoning of the Court in cases concerning foreign 
legal systems. It has been felt that it is very hard to find what the 'central message' 
of a particular case is, when it is presented in the form of a list of factors to be 
taken into account, which are weighed within an inherently unclear framework, 
namely that of the margin of appreciation. The ECtHR must - often - give the 
respondent state a margin of appreciation because it knows best how to make the 
ECtHR judgment fit the national context. At the same time, when it is left up to 
the national courts to work out the implications of the judgment for future cases, 
perhaps similar, but not identical to the ECtHR case which led to the finding of 
the violation, the margin of appreciation means less, even much less, concrete 
guidance. Swedish courts seem to want to know what to do, at the same time as 
they (naturally) do not want their freedom of action to be too limited. In other 
words, they want to have their cake, and they want to eat it, too. 

Two further examples can be enough to support the claim that there are 
instances of national critique of the ECtHR. In Sweden, many issues of 
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See Case C-438/05, Viking Lines [2007] ECR I-10779 and Case C-341/05, Laval [2007] ECR 
I-11767. 
HoLMSTROM, supra n. 83, is one of the critics of ECtHR as an undemocratic institution, 
beyond the control of parliaments or governments. 
See S. HECKSHER, 'Finns det en europeisk ratt?' [Is there European law?], in Festskrift till Per 
Ole Triiskman (Stockholm, Norstedts 2011) p. 229. 
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employment law are regulated by collective agreement. The parties in the labour 
market are thus largely left free to use their economic muscle to force agreements 
on one another. However, it would seem to follow from Gustafsson v. Sweden87 

that should trade unions try, by boycott or blockade, to force an employer to join 
an employer's association bound by a collective agreement, or to force him to be 
bound by this agreement independently, and should the trade unions not have 
legitimate reasons for taking this industrial action (i.e. the protection their 
members' interests) then the state is obliged to provide the employer with a 
remedy before the courts. The courts must be entitled to review the 
reasonableness of the trade unions' action in the circumstances and order them 
to cease, or restrict, their industrial action where this is not reasonable/ 
proportionate. An employer in the above circumstances affected by a trade union 
blockade or boycott is therefore entitled to bring an action against the trade 
union in the courts relying upon Article 11 ECHR and the Swedish courts 
should, if all the above (admittedly very demanding) requirements are satisfied, 
issue an injunction or other such measure, notwithstanding the lack of specific 
statutory authority to do so. In AD 1998/18, the Labour Court made it easy for 
itself by reaching the conclusion th,at the trade union had a legitimate basis for 
its actions in that the employm;fit conditions in the company were not as 
advantageous to the workers as those provided by the collective agreement 
(particularly as regards overtime, which was not paid by the company). 
Accordingly, the union, which had two members working for the company, was 
entitled to take the blockade action. One judge dissented from this finding. 
While the trade union thus won in this case, the issue is by no means dead. Even 
the possibility that the Convention gives the courts the possibility (indeed, duty) 
to intervene and determine whether a trade union blockade is proportionate or 
not has led to an overreaction from some Swedish trade union figures. One went 
so far as to call for the denunciation of the Convention, and its re-ratification 
with a reservation, mirroring the response of some right-wing Members of 
Parliament in the United Kingdom following the McCann case.88 

In Evaldsson v. Sweden,89 the ECtHR returned to this sensitive area. The case 
concerned a fee which workers in the building sector who were not union 
members were nonetheless obliged to pay to the building workers' union. This 
fee was supposed to cover the union's expenses in negotiating and monitoring 
compliance with collective bargaining agreements, something of benefit to both 
unionised and non-unionised labour. However, there was a lack of clarity in how 
this fee was calculated. The ECtHR found that this lack of clarity was in breach 
of Article 1 Protocol No. 1 ECHR. The judgment was not well received in 
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ECtHR 25 April1996, appl. no. 15573/89. 
McCann and Others v. the United Kingdom, ECtHR 27 September 1995, appl. no. 18984/91. 
For the Swedish reaction see Svenska dagbladet 23 February 1998. 
ECtHR 13 February 2007, appl. no. 75252/01. 
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Sweden, where most academics and politicians were surprised by the Court's 
willingness to extend the effect of Article 1 Protocol No. 1 to the results of 
collective bargaining on the labour market, as well as a bit annoyed about the 
outcome as such. Such monitoring fees are seen as a necessary part of the 
regulation of the building sector in Sweden (where there can otherwise be 
tendencies to 'cut corners' with corresponding dangers for health and safety) and 
few had believed that they were contrary to human rights. The Evaldsson case 
was also perceived as an insensitive intrusion into a delicate balance of interests 
that the national system had evolved during almost a century. It also provoked 
some reactions as to whether the ECtHR actually understood the national 
context it judged upon and whether it was able to distinguish 'real' infringements 
of human rights from mere quibblers. 

The ECtHR took another nationally controversial decision in R.C v. Sweden, 

in which it held that expulsion of an Iranian man back to Iran would be in 
conflict with Article 3.90 Of particular importance in that case was that the man 
had provided some medical evidence that supported an account of being 
tortured in Iran. The majority of the ECtHR found that the Swedish authorities 
had not given this piece of evidence sufficient weight and that the respondent 
state in such a case had the burden of proof to dispel any doubts about the risk of 
being subjected to torture again.91 The Migration Authority lawyers, and judges 
in the Migration Courts, were annoyed at the ECtHR's willingness to sweep 
aside the evidential assessments of national authorities as well as at the far­
reaching implications of the court's sweeping statements on burden of proof. It 
was felt that the Court had overstepped its role as an international tribunal and 
acted more like a court of 'fourth instance'. On the other hand, the Court was 
applauded by other observers, such as practicing lawyers and academics involved 
in migration law who have been critical of the Migration Authority, so there was 
no single 'Swedish' reaction and the debate was not wholly negative towards the 
Court's intrusive stance. 

In summary, there is a historical scepticism towards 'activist' courts in 
Sweden, closely connected with a long and stable democratic regime in which 
the courts have more of a role as technical helping hand to the political power 
than as a controlling mechanism for the protection of individual rights. Debate 
on the role and functions of courts in general has occurred on and off after 
WWII, even if it cannot be said to be frequent or particularly 'hot'. Such debate 
appears in mass media and politics sporadically, but is more regularly to be 
found in academic or professional arenas, particularly among political scientists 
and academic lawyers. The ECtHR is seldom if ever criticised in the media. It is 
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ECtHR 9 March 2010, appl. no. 41827/07. See also, for a similar difference in how evidence 
was evaluated, I v. Sweden, ECtHR 5 September 2013, appl. no. 61204/09. 
The Swedish judge Fura dissented on grounds that the court was not in a better position than 
the national authorities to assess the credibility of evidence in a case such as that at hand. 
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also clear that the national institutions - the Supreme Court and the Supreme 
Administrative Court - have been more debated than the ECtHR or lower 
national courts. The highest courts' interpretation, and sometimes 
development, of the ECHR have been both criticised and applauded and there is 
no obvious 'front' of anti-ECHR public opinions in Sweden as have been noted 
in other European countries such as the United Kingdom. Rather, there are 
instances of reluctance or scepticism in both public opinion and in professional 
discourse but the overall trend is an embracing of the ECHR as a normal and 
important part of the Swedish legal system. The CJEU is the more contested 
institution in this sense, again showing that the issue of fundamental rights and 
constitutional review in that context is not a common theme for public 
discourse in Sweden. 

7. CONCLUDING REMARKS 

There has been no extensive public debate surrounding the ECHR in Sweden. 
There has been rare criticism of th,~ lack of clarity of ECtHR case-law by judges, 
as well as its appropriatenesg; (as regards labour relations), but the general 
reaction, amongst both practitioners and the media, is positive. The reaction of 
the Swedish courts to the incorporated ECHR cannot be described as hostile. It 
is clear that the Convention has been given considerable significance, 
particularly by the highest courts. The lower courts have been cautious, at times 
it is fair to say outright sceptical to Convention-based arguments. But we do not 
consider that it is surprising that the highest courts have taken the lead in 
making the ECHR a living part of the Swedish legal order, bearing in mind 
Swedish judicial traditions, the work-load of the lower courts and the importance 
traditionally given to the travaux pn?paratoires in legal interpretation. 

There has been, on the part of even the highest courts, a definite reluctance to 
accept arguments that laws should not be applied on the basis that they 
(allegedly) violate the ECHR. Having said this, the constitutional review 
situations have been relatively few. This reluctance is not surprising either: the 
Swedish courts are reluctant in general to engage in rights-based constitutional 
review, whether the rights in question are in IG Chapter 2 or the ECHR. There is, 
quite simply, no tradition of activist constitutional rights interpretation to fit the 
Convention into. In the Swedish system, the big balancing processes are for the 
legislative process and the courts are technicians and fine tuners. 

One can have different views on whether this judicial restraint is a good or a 
bad thing. In the context of a well-functioning democracy, with a good system of 
law preparation, we would say that it is the correct approach. Protection of 
human rights should not be seen as the same thing as judicial protection of 
human rights. The Swedish experience is that there can be high level of factual 
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enjoyment of human rights, with 'good' criminal and administrative laws in 
general, without a strong (purely) legal system for individual protection of 
constitutional or human rights as such, as long as there quality assurance 
mechanisms in place in the legislative process, and a political and legal culture 
that respects human rights. 

However, the recent double punishment cases illustrate several things. The 
government and the parliament will have to improve its system of scrutiny of 
ECHR case-law. The generally good system of law preparation is based on an 
expert commission of inquiry being appointed in good time, in order to forsee 
possible problems. The teleological approach of the ECtHR means that it is 
necessary to leave a 'margin of uncertainty' when making proposals. Even so, 
the Swedish courts will still - albeit exceptionally - be faced with problems 
where the ECtHR interprets the Convention to place new and unexpected 
requirements on states, e.g. by departing from established case-law. The -
apparent - continued judicial support for the 'clear support' doctrine is a little 
surprising bearing in mind the removal of the 'manifest breach' requirement 
for review of statutes and ordinances vis-a-vis the constitution. It can probably 
be explained by the - relatively speaking - lack of clarity surrounding the 
implications of ECtHR case-law, as compared to the Swedish travaux 
preparatoires. But we think it doubtful that the 'clear support' test will survive 
much longer. The impact of the ECHR through the medium of the EU Charter 
is greater in that the 'clear support' doctrine does not apply. In the same way 
that EC/EU membership required, in effect, incorporation of the Convention, 
the EU Charter probably means that the 'clear support' test will have to be 
abandoned. The Convention will continue to be given significance by the 
Swedish courts through the medium of the principle of treaty-conform 
construction. Whether or not the 'clear support' test is retained, the cautious 
approach of the Swedish courts to Convention-based constitutional review is 
likely to remain. 
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CHAPTER 8 

THE UNITED KINGDOM 

Roger MASTERMAN 

1. INTRODUCTION 

As is well known, the constitution of the United Kingdom1 is 'unwritten' or -
more accurately - 'non-codified.'2 The United Kingdom's systems and 
institutions of government have, rather than being designed and created in the 
aftermath of a revolutionary moment, emerged and evolved over time. As Ivor 
Jennings memorably observed, the construction and reconstruction of the 
constitution has been an iterative process: 

'The building has been constantly added to, patched, and partially reconstructed, so 
that it has been renewed from century to century; but it has never been razed to the 
ground and rebuilt on new foundations.'3 

Though lacking an authoritative documentary source, the United Kingdom's 
constitutional norms derive from a multitude of sources including statute, 
common law, prerogative, constitutional convention and - more recently - from 
extra-jurisdictional sources including the European Union and ECHR. 

At the level of constitutional principle, the constitution is animated by the 
tension between the claimed legal sovereignty of Parliament and the aspiration 
of government according to law. The doctrine of parliamentary sovereignty 
empowers government and 'is (from a legal point of view) the dominant 

Interpreted by the House of Lords Select Committee on the Constitution to be 'the set oflaws, 
rules and practices that create the basic institutions of the state, and its component and 
related parts, and stipulate the powers of those institutions and the relationship between the 
different institutions and between those institutions and the individual.' (House of Lords 
Select Committee on the Constitution, Reviewing the Constitution: Terms of Reference and 
Method of Working (HL11), July 2001 at [20]). 
On which see: A. KING, The British Constitution (Oxford, Oxford University Press 2007) ch. 1. 

W.I. JENNINGS, TI1e Law and the Constitution, 4th edn. (London, University of London Press 
1956) p. 8. 
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characteristic of [the United Kingdom's] political institutions'4 while the rule of 
law has come to be seen as the 'ultimate controlling factor on which [the] 
constitution is based.'5 

In practice, the United Kingdom operates under a parliamentary 
('Westminster') system of government. While the monarch is Head of State, it is 
Parliament that is the dominant legal entity, with supreme law-making 
competence. Beneath this, it is common for governments to exercise significant 
control over the agenda and powers of the legislature; the (majoritarian) first 
past the post electoral system has a tendency to generate governments with 
healthy majorities in the House of Commons, 6 while the Standing Orders of the 
House of Commons afford priority to government business 'in every sitting.'7 

Though the United Kingdom Parliament is bicameral,8 it is the House of 
Commons that is legally and politically dominant.9 

The Westminster model of government has been traditionally associated with 
a strong, centralised, administration. However, since 1999, power has been 
devolved from Westminster to sub-national administrations in Scotland, Wales 
and Northern Ireland.10 England has no equivalent devolved body, and proposals 
for regional assemblies were ab<).ndoned in 2002 following their conclusive 
rejection at a pilot referendu-111 neld in the North East of England. Though the 
devolved Parliament - in Scotland - and Assemblies - in Northern Ireland and 
Wales - are legally limited legislatures (their powers are both allocated and 
defined by primary legislation) there is a degree of debate over the extent to 
which their democratic and representative nature confers characteristics which 
would otherwise be associated with sovereign institutions.ll In addition, 

4 

10 
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A.V. DICEY, An Introduction to the Study of the Law of the Constitution, sth edn. (London, 
Macmillan 1915), ch. I. 
R (Jackson) v. Attorney-General [2005] UKHL 56; [2006]1 AC 262 at [107]. 
The experience between 1979 and 2010 is illustrative of this phenomenon; for 31 consecutive 
years the government of the United Kingdom was formed by either the Conservative (1979-
1997) or Labour (1997-2010) parties. Only once during this period- in 1996-1997 under the 
Conservative Prime Minister, John Major- did the largest party lack an overall majority in 
the House of Commons (and this was not the direct result of a General Election). 
Standing Orders of the House of Commons, SO 14. 
The two Houses of Parliament are the House of Commons (comprised of 650 MPs, directly­
elected from single member constituencies) and the House of Lords (comprised of761largely­
appointed Peers). 
The House of Commons enjoys an electoral mandate, while members of the House of Lords 
are largely appointed, and enjoys legal superiority over the House of Lords by virtue of the 
Parliament Acts 1911 and 1949. 
See Scotland Act 1998; Scotland Act 2012; Northern Ireland Act 1998; Northern Ireland (St 
Andrews Agreement) Act 2006; Northern Ireland Act 2009; Government of Wales Act 1998; 
Government of Wales Act 2006. 
See, e.g., AXA General Insurance Ltd v. Lord Advocate [2011] UKSC 46 at [46], [49]; Adams v. 
Scottish Ministers 2003 SC 171 at [62]: '[an Act of the Scottish Parliament is] of a character 
which has far more in common with a public general statute than with subordinate 
legislation.' 
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constitutional conventions have emerged safeguarding the devolved areas of 
competence from unilateral interference by the (formally sovereign)12 United 
Kingdom Parliament. The union between England, Scotland, Wales and 
Northern Ireland therefore remains intact,B but the notion ofthe unitary state 
has been modified as a result of the quasi-federal dynamics of devolved 
government.14 

As a result of the pervasive influence of the doctrine of parliamentary 
sovereignty - under which ultimate legal authority is vested in one dominant 
institution - there has been no clear, or doctrinal, separation of powers between 
the three branches of government.15 The structural hallmark of the Westminster 
model of government is instead the 'fusion'16 of the executive and legislative 
branches and, as such, the core executive (Cabinet) is drawn from the ranks of 
the legislature. The absence of a documentary constitution has also resulted in a 
lack of clarity, or precision, in the allocation of governmental functions. A basic 
separation is said to exist: 

'It is a feature of the peculiarly British conception of the separation of powers that 
Parliament, the executive and the courts have each their distinct and largely exclusive 
domain. Parliament has a legally unchallengeable right to make whatever laws it 
thinks right. The executive carries on the administration of the country in 
accordance with the powers conferred on it by law. The courts interpret the laws, and 
see that they are obeyed.'17 

A more exacting division of governmental functions has, however, proved 
elusive18 with the resulting uncertainty prompted by the fact that the division of 
powers in practice rests upon 'inference rather than express provision.'19 

Though the judiciary has not, however, been historically regarded as being a 
fully-autonomous branch of government, for pragmatic purposes judicial 
independence has been protected by statute since at least the Act of Settlement 
1701 (which provides that senior judges should hold office quamdiu se bene 
gesserint and should be removable only on an address to both Houses of 

12 

13 

14 

15 

16 

17 

18 

19 

See e.g. section 28(7) Scotland Act 1998. 
Though a referendum is scheduled to be held in Scotland on the 18 September 2014 on the 
question of whether Scotland should be an independent nation. 
See N. WALKER, 'Beyond the Unitary Conception of the United Kingdom Constitution?' 
Public Law (2000) p. 384. 
See R. MASTERMAN, TIJe Separation of Powers in the Contemporary Constitution: Judicial 
Competence and Independence in the United Kingdom (Cambridge, Cambridge University 
Press 2011) ch. 1. 
W. BAGEHOT, TI1e English Constitution (Oxford World's Classics edition) (Oxford, Oxford 
University Press 2001) p. 11. 
R v. Secretary of State for the Home Department, ex parte Fire Brigades Union [1995] 2 AC 513, 
567 (Lord Mustill). 
G. MARSHALL, Constitutional Tizeory (Oxford, Clarendon Press 1971) ch. 5. 
Dame Mary ARDEN, 'Judicial Independence and Parliaments' in ZIEGLER et al., eds., 
Constitutionalism and the Role of Parliaments (Oxford, Hart Publishing 2007) p. 192. 
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Parliament). Two particular obstacles can be cited as evidence of significant 
(structural, though now historical) obstacles to the notion of an independent 
judicial arm - or branch - of government: (i) the office of Lord Chancellor (a 
member of the Executive, Speaker of the House of Lords and Head of the 
Judiciary in England and Wales) and (ii) the Appellate Committee of the House 
of Lords (until 2009 the United Kingdom's apex court was technically a 
Committee of the House of Lords comprising peers - Lords of Appeal in 
Ordinary - appointed to undertake the judicial functions of the House under the 
Appellate Committee Act 1876). 

The Constitutional Reform Act 2005 largely removed judicial functions from 
the powers of the Lord Chancellor and saw an institutionally separate United 
Kingdom Supreme Court established. Since 2009, the United Kingdom Supreme 
Court has been the court at the apex of the United Kingdom's three jurisdictions 
((i) England and Wales; (ii) Northern Ireland; and (iii) Scotland) each of which 
enjoy distinctive features and court structures. It is a court of general 
jurisdiction, responsible for the determination oflegal disputes in all areas oflaw 
with the exception of criminal appeals originating in Scotland.20 Having been 
allocated jurisdiction for the deter!Tiination of competence disputes arising as a 
result of devolution, and wit~a jurisdiction relating to the fundamental rights 
given effect by the Human Rights Act 1998 (hereafter HRA), the United 
Kingdom Supreme Court has begun to display some of the characteristics 
associated with continental constitutional courts. 21 

Standard accounts of the constitution have placed Parliament - and the 
practical processes of politics - at the heart of the United Kingdom's 
constitutional scheme. The role of the courts in this 'political constitution'22 has 
been firmly secondary23 - including in the recognition and protection of 
fundamental rights. In the implementation of norms arising in international law 
(including in giving effect to the United Kingdom's obligations attendant to the 
European Convention on Human Rights), this hierarchy has been clearly 
evident, with the responsibility and competence to do so lying firmly in the 
hands of the legislature. But recent constitutional change has recalibrated this 
constitutional equilibrium, permitting the courts a more significant role in the 
enforcement of fundamental rights norms originating in international law 
against both executive and legislature.24 
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Act of Union 1707. 
See R. MASTERMAN and J.E.K. MURKENS, 'Skirting Supremacy and Subordination: The 
Constitutional Authority of the United Kingdom Supreme Court', Public Law (2013) p. 800. 
J.A.G. GRIFFITH, 'The Political Constitution', 49 Modern Law Review (1979) p. 1. 

See M. LouGHLIN, 'Wither the Constitution?', in C. FoRSYTH, ed., Judicial Review and the 
Constitution (Oxford, Hart Publishing 2000) p. 425: 'it would hardly be an exaggeration to 
suggest that Bagehot attributes greater weight to the Corporation of the City of London than 
to the judiciary in providing a bulwark for English liberties.' 
MASTERMAN and MuRKENS, supra n. 21, p. 800. 
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2. THE STATUS OF INTERNATIONAL LAW 
IN THE UNITED KINGDOM 

The United Kingdom is formally a dualist legal system. On the orthodox account, 
provisions of international law, 25 unincorporated treaties26 and resolutions 
taken by international organisations27 will not be given effect in domestic 
litigation even though they may be binding upon the State itself. Such an 
approach is attributable to, and in accordance with, the position held by the 
doctrine of parliamentary sovereignty in the United Kingdom constitution: 

'[I]f domestic legislation clearly conflicts with a treaty obligation which has not been 

statutorily incorporated into domestic law, the courts are constitutionally bound to 

give effect to the domestic provision, even though this involves a breach of the state's 

obligations in internationallaw.'28 

Exceptions to the orthodox dualist approach, however, do exist. International 
law obligations may guide the judicial interpretation of statute in the event of an 
ambiguity; the courts will assume that Parliament intended to legislate 
compatibly with the United Kingdom's obligations in international law,29 may 
consider international law where 'statute requires decisions to be taken in 
accordance with an international treaty,'30 and have made reference to general 
principles of international law when asked to construe the meaning and effect of 
non-incorporated provisions of the ECHR. 31 

The domestic influence of customary international law is also slightly at 
tension with the prevailing dualist approach. Historically, customary 
international law was declared to be a part of the common law. 32 More recent 
judicial decisions - taken in the light of the significant expansion of the reach of 
customary international law - have considered that obligations arising out of 
customary international law are a part of domestic law only to the extent that 
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31 

32 

Mortensen v. Peters (1906) 14 SLT 228. 
Cheney v. Conn [1968] 1 AllER 779. And seeR (on the application of Cheste1) v. Secretary of 
State for the Home Department; McGeoch v. The Lord President of the Council [2013] UKSC 63 
at [110]: 'the constitutional status of treaties in the United Kingdom is that they are not a 
source of rights or obligations in domestic law unless effect is given to them by a statute.' 
R (on the application of the Campaign for Nuclear Disarmament) v. Prime Minister and Others 
[2002] EWHC2777 (Admin) at [61]. 
M. HuNT, Using Human Rights Law in English Courts (Oxford, Hart Publishing 1997) p. 7. 
R v. Secretary of State for the Home Department, ex parte Brind [1991]1 AC 696. 
R (on the application of the Campaign for Nuclear Disarmament) v. Prime Minister and Others 
[2002] EWHC 2777 (Admin) at [61]. And see: Occidental Petroleum v. Ecuador [2005] EWCA 
Civ 1116; [2006]2 WLR 70;. 
R (on the application of Al-Skeini) v. Secretary of State for Defence [2007] UKHL 26; [2008] 1 
AC 153 (on the interpretation of the term 'jurisdiction' in Article 1 ECHR). 
W. BLACKSTONE, Commentaries on the Laws of England, 1'1 edn. (Oxford, Clarendon Press 
1765-1769) Vol. IV, 67. 
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they can be clearly ascertained33 and to the extent that their enforcement via the 
common law would not require the courts to exercise illegitimate law-making 
powers. 34 

Though courts are formally permitted to review the compatibility of Acts of 
Parliament with the requirements of provisions of international law - including 
treaty obligations - only to the extent permitted by primary legislation, this is 
not to say that the influence of international law over the development of the 
United Kingdom's constitution has not been extensive. Significant obligations 
arising under treaty agreements have, in practice, been given effect in national 
law via statute; the two core examples of this can be found in the provisions (as 
interpreted) of the European Communities Act 1972 and the HRA 1998. Even 
so, in the event of domestic implementation by statute, the nature of the 
obligation arising might not be readily described as 'incorporation'. As Lord 
Hoffmann outlined in the House of Lords decision of R v. Lyons: 

'[I]t is firmly established that international treaties do not form part of English law 
and that English courts have no jurisdiction to interpret or apply them ... Parliament 
may pass a law which mirrors the terms of the treaty and in this sense incorporates 
the treaty into English law. ~ut e.~en then, the metaphor of incorporation may be 
misleading. It is not the treaty but the statute which forms part of English law.'35 

The now extensive influence of both European Union and European Convention 
jurisprudence has diluted the traditional dualist orthodoxy, to the extent that 
some commentators suggest that domestic law should be interpreted in the light 
of the United Kingdom's international obligations (even in the absence of 
statutory incorporation). 36 

3. JUDICIAL REVIEW AND THE PROTECTION 
OF HUMAN RIGHTS 

3.1. CONSTITUTIONAL REVIEW- AN ALIEN CONCEPT 

The centrality of the legal supremacy of Parliament to the United Kingdom 
Constitution has ensured that the courts lack competence to review Acts of 

33 

34 

35 

36 

302 

See R (European Roma Rights Centre and Others) v. Immigration Officer at Prague Airport 
[2004] UKHL 55; [2005]2 AC 1 at [24]-[27] (Lord Bingham). 
See, e.g., R v. Jones (Margaret) and Others [2006] UKHL 16; [2007] 1 AC 136 (in which the 
House of Lords declined to recognise that 'international crimes of aggression' formed a part 
of the common law on the basis that the creation of criminal offences should be a matter for 
the legislature). 
R v. Lyons [2002] UKHL 44; [2003]1 AC 976 at [27]. 
R. SINGH, 'The Use of International Law in the Domestic Courts of the United Kingdom', 56 
North em Ireland Legal Quarterly (2005) p. 119 at p. 122. 
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Parliament for compliance with constitutional standards. 37 As a result, the 
courts enjoy no general power to invalidate, or otherwise question the validity or 
legality, of primary legislation. In the words of Ungoed-Thomas J in Cheney v. 
Conn: 

'What the statute itself enacts cannot be unlawful, because what the statute says and 
provides is itself the law, and the highest form of law that is known to this country. It 
is the law which prevails over every other form of law, and it is not for the court to say 
that a parliamentary enactment, the highest law in this country, is illegal.'38 

The review of legislation for compliance with constitutional norms is therefore, 
in the United Kingdom, a slightly alien concept. Two important qualifications to 
this orthodox approach to the ex post review of primary legislation arise in 
respect of directly effective principles of EU law, and the ability of higher courts 
to declare legislation incompatible with the Convention rights under the HRA. 39 

Both are considered below. 

While a separate and distinct system of droit administratif was not a historic 
characteristic of the United Kingdom Constitution,40 a common law jurisdiction 
of judicial review of administrative action was well-developed by the latter years of 
the twentieth century. The common law model of judicial review was a largely 
procedural device, permitting review of the process of executive decision making 
on grounds of 'legality', 'procedural impropriety' and 'irrationality'41 (the latter 
otherwise known as Wednesbury unreasonableness)42 rather than allowing 
challenge to the substance of governmental decisions. Judicial review is not a 
process by which an administrative decision can be appealed against, and 
therefore 'reflects a conception of limited judicial authority, recognising that in 
most cases a public authority may exercise a genuine choice between competing 
public policy objectives and contrasting methods of implementation.'43 

37 

38 

39 

40 

41 

42 

43 

See, e.g., R v. Jordan [1967) Crim LR 483. 
Cheney v. Conn [1968) 1 WLR 242, 247. See also Pickin v. British Railways Board [1974) AC 
765. 

Legislation passed by the devolved legislatures in Wales, Scotland and Northern Ireland may 
be the subject of judicial review proceedings. The devolved legislatures are legally limited, 
and legislation which is ultra vires (either for the reason that it is contrary to EU law, contrary 
to the requirements of the Convention Rights, or for the reason that it interferes with an area 
of competence reserved to Westminster) may be struck down. The devolution Acts provide 
that the legality of devolved legislation might be judicially-assessed prior to, or following, 
enactment. 
DICEY, supra n. 4, ch. XII. 
Council for the Civil Service Unions v. Minister for the Civil Service [1985) AC 374, 410-411 
(Lord Diplock). 
Associated Provincial Picture Houses Ltd v. Wednesbury Corporation [1948) 1 KB 223, 228. 
T.R.S. ALLAN, 'Human Rights and Tudicial Review: A Critique of "Due Deference"', 
Cambridge Law Journal (2006) p. 671 at p. 679. 
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3.2. CIVIL LIBERTIES 

For a long time, protection for fundamental freedoms was to be found in both 
primary legislation (positive, statutory, rights)44 and in decisions taken at 
common law (civilliberties).45 But until the implementation of the HRA 1998 
there existed no general constitutional or statutory instrument (equivalent in 
content, if not status, to a Bill of Rights) permitting the legal protection of 
individual rights in the United Kingdom. Domestic protection for fundamental 
rights was therefore, historically, piecemeal, relying on specific legislation and 
judicial decisions rather than a single overarching instrument. The ability of the 
courts to protect civil liberties via the mechanism of the common law was 
however limited by the higher normative authority attributed to primary 
legislation. Civil liberties were essentially residual - permitting individuals to 
engage in activity to the extent that it was not prohibited or regulated by statute 
-as Lord Brown-Wilkinson noted in Wheeler v. Leicester City Council: 

Basic constitutional rights in this country such as freedom of the person and freedom 
of speech are based not upon any express provision conferring such a right but on the 
freedom of an individual to do what he will save to the extent that he is prevented 
from doing so by the law ... 'fhes~ fundamental freedoms therefore are not positive 
rights but an immunity from interference by others.46 

As with much of the content of the constitution, so-called civil liberties were 
inferred, lacked a foundation in positive law and were - as a consequence -
highly susceptible to legislative erosion. 

Though the United Kingdom has been a signatory to the ECHR since 1951 
and has permitted the right of individual petition to the European Court of 
Human Rights - following the exhaustion of domestic remedies - since 1966, 
the doctrine of dualism effectively precluded explicit reliance on the Convention 
standards in domestic litigation. In the absence of primary legislation giving 
domestic effect to the Convention rights, the ECHR protections could only be 
utilised by the domestic judiciary in limited circumstances - for instance, in the 
event of an ambiguity in primary legislation47 - on the basis that only Parliament 
possessed constitutional authority to permit the courts to give effect to the 
obligations contained within the Convention. The ability of the courts - prior to 
the adoption of the HRA - to give effect to the State's obligations under the 
Convention was severely curtailed by the failure of Parliament take such a step. 
As Lord Donaldson starkly noted in the then leading decision of Brind: 

44 

45 

46 

47 
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e.g. Murder (Abolition of Death Penalty) Act 1965; Sex Discrimination Act 1975; Race 
Relations Act 1976; Police and Criminal Evidence Act 1985; Disability Discrimination Act 
1995. 
e.g. En tick v. Carrington (1765) 19 St Tr 1030; Beatty v. Gil banks (1882) 9 QBD 308. 
Wheelerv. Leicester City Council [1985) AC 1054, 1065. 
R v. Secretary of State for the Home Department, ex parte Brind [1991)1 AC 696. 
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'the duty of the English Courts is to decide disputes in accordance with English 
domestic law as it is, and not as it would be if full effect were given to this country's 
obligations under the Treaty ... It follows from this that in most cases the English 
courts will be wholly unconcerned with the terms of the Convention.'48 

In practice, the application of the doctrine of dualism essentially barred those 
applicants who sought to explicitly invoke the provisions of the Convention in 
domestic litigation from so doing.49 

3.3. CONSTITUTIONAL COMMON LAW RIGHTS 

The mid- to late-1990s saw the judicial articulation and application of a species 
of rights recognised at common law. These 'fundamental constitutional rights' 
(for instance, the right of access to a court50 and freedom of expression)51 

functioned as restraints on the ability of Parliament to legislate in contravention 
of a recognised right in the absence of a clear and explicit indication of such an 
intention. This common law 'principle of legality' was fully articulated by Lord 
Hoffmann in the House of Lords decision in Simms: 

'parliamentary sovereignty means that Parliament can, if it chooses, legislate 
contrary to fundamental principles of human rights ... But the principle of legality 
means that Parliament must squarely confront what it is doing and accept the 
political cost. Fundamental rights cannot be overridden by general or ambiguous 
words. This is because there is too great a risk that the full implications of their 
unqualified meaning may have passed unnoticed in the democratic process. In the 
absence of express language or necessary implication to the contrary, the courts 
therefore presume that even the most general words were intended to be subject to 
the basic rights of the individual.'52 

As a result of this nascent jurisdiction of constitutional rights - Hoffmann 
continued - the English courts 'apply principles of constitutionality little 
different from those which exist in countries where the power of the legislature is 
expressly limited by a constitutional document.'53 Though the common law 
principle of legality sought to impose limitations on Parliament's ability to 
override rights recognised by the common law - as Hoffmann himself 

48 

49 

50 

51 

52 

53 

R v. Secretary of State for the Home Department, ex parte Brind [1991]1 AC 696, 718 (emphasis 
added). 
See, e.g., Malone v. Metropolitan Police Commissioner (No.2) [1979] Ch 344; Kaye v. Robertson 
[1991] FSR 62. 
R v. Lord Chancellor, ex parte Witham [1998] QB 575. 
R v. Secretary of State for the Home Department, ex parte Simms [2000] 2 AC 115. 
Idem, at 131. 
Idem, at 131. 
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recognised - its ability to do so would ultimately have to cede to evidence of 
clear parliamentary intent. 

3.4. TOWARDS PROTO-CONSTITUTIONAL REVIEW 

Two statutes - the European Communities Act 1972 and the HRA 1998 - have 
placed de facto practical restrictions on the legislative competence of the 
Westminster Parliament. In so doing, both have weakened the claim of the 
United Kingdom Parliament to be able to legislate 'subject to no constitutional 
reservations'54 and have significantly enhanced the ability of the courts to see 
government and Parliament subject to law. 

3.4.1. The influence of EU law 

EU law has effect in the United Kingdom as a result of the European Communities 
Act 1972. In order to vindicate the supremacy of EU law, in the event of a clash 
between a domestic statute and directly effective provisions of EU law, United 

4 

Kingdom courts are empowered to 'disapply' the offending provisions of primary 
legislation. 55 In the seminal House of Lords decision in Factortame (No.2), Lord 
Bridge argued that - in adopting the European Communities Act 1972 -
Parliament had voluntarily accepted to subject national laws to the 'well 
established' supremacy of European Community law. 56 In some quarters, the 
decision in Factortame (No. 2) has been regarded as amounting to a 'revolution' in 
the United Kingdom's constitutional fundamentals. 57 

That the obligations imposed by EU law are, in this sense, only applicable in 
the domestic system as a result of primary legislation has recently been reiterated 
in section 19 of the European Union Act 2011: '[d]irectly effective or directly 
applicable EU law (that is, the rights, powers, liabilities, obligations, restrictions, 
remedies and procedures referred to in section 2(1) of the European 
Communities Act 1972) falls to be recognised and available in law in the United 
Kingdom only by virtue of that Act. .. ' 

Though the potential to utilise principles of EU law as a vehicle to bolster the 
protections offered to individual rights under the HRA may be tactically 
appealing (for the reason that domestic courts are able to disapply primary 
legislation which is inconsistent with directly-effective EU law), the Convention 
rights - as applied under the HRA - are utilised far more frequently than EU law 

54 

55 

56 

57 
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MARSHALL, supra n. 18, p. 74. 
R v. Secretary of State for Transport, ex parte Factortame (No.2) [1991]1 AC 603. 
Idem, at 658-659. 
H.W.R. WADE, 'Sovereignty- Revolution or Evolution?', 112 Law Quarterly Review (1996) 
p. 568. Cf. T.R.S. ALLAN, 'Parliamentary Sovereignty: law, politics and revolution', 113 Law 
Quarterly Review (1997) p. 443. 

Intersentia 



Chapter 8. The United Kingdom 

in order to vindicate individual rights. Some evidence exists to suggest that the 
standards of legality imposed by the Convention rights are regarded as being 
more exacting; in the 2007 decision R (Countryside Alliance) v. Attorney-General, 
Lord Brown observed that he 'would have thought interferences with the 
fundamental rights and freedoms guaranteed by the Convention more ... 
difficult to justify than restrictions on the merely economic rights of free 
movement of goods and services provided for by the Treaty.'58 To date the 
influence of the EU Charter on Fundamental Rights has not been fully felt in the 
United Kingdom. 59 

3.4.2. The influence of the ECHR 

As a result of the HRA 1998, courts are empowered to give effect to certain of the 
rights contained in the European Convention on Human Rights as a standard of 
legality utilised against public bodies60 and through interpretative powers 
which might be used in order to render legislation Convention-compliant. Given 
that the United Kingdom's constitutional model has traditionally regarded the 
legislative authority of Parliament as being unquestionable, it is the latter which 
is most notable. The relevant governing provision - section 3(1) HRA - reads as 
follows: 

'So far as it is possible to do so, primary legislation and subordinate legislation must 
be read and given effect in a way which is compatible with the Convention rights.' 

In the event that it is impossible to interpret legislation in order to achieve 
compatibility with the requirements of the Convention rights, higher61 domestic 
courts enjoy competence to issue a' declaration of incompatibility' in the event of 
a conflict between primary legislation and the Convention rights. 62 Though 
judicial use of either section 3(1) or the issue of a declaration of incompatibility 
will not affect the 'validity, continuing operation or enforcement'63 of the 
impugned provision(s), the HRA nonetheless permits the courts to exercise 
powers which they were 'effectively constitutionally barred'64 from exercising 
prior to the implementation of the Act. 
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59 

60 

61 

62 

63 

64 

[2007] UKHL 52; [2008]1 AC 719 at [163]. 
For a recent example see: R (on the application of Chester) v. Secretary of State for the Home 
Department; McGeoch v. Ilze Lord President of the Council [2013] UKSC 63. 
Section 6 HRA. 
Essentially, the High Court, Court of Appeal, Judicial Committee of the Privy Council, and 
United Kingdom Supreme Court. 
Section 4(2) HRA. 
Sections 3(2)(b) and 4(6) HRA. 
F. KLUG, 'The Human Rights Act- A "Third Way" or "Third Wave" Bill of Rights', European 
Human Rights Law Review (2001) p. 361 at p. 370. 
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While legislative review on the HRA model is of a different order to the 
ability of courts to 'disapply'- and effectively therefore render invalid- primary 
legislation as a result of the influence of European Union Law, it can nonetheless 
be seen to operate as a form of proto-constitutional review in a system which has 
historically eschewed subjecting the legislature to any explicit form of judicial/ 
legal control. Both the influence of EU law and that of the Convention Rights can 
therefore be seen to dilute the orthodox operation of the doctrine of dualism in 
the United Kingdom Constitution. 

4. THE IMPLEMENTATION OF THE ECHR 
BY NATIONAL COURTS 

4.1. THE HUMAN RIGHTS ACT SCHEME 

The implementation of the HRA has seen the courts empowered to enforce 
certain of the rights originating in the European Convention on Human Rights 
against both executive and legislatur~ in the United Kingdom since coming fully 
into force in 2000.65 The Conve~.tioh rights given effect under section 1(1) of the 
HRA are enforceable against public authorities,66 and against private bodies 
exercising public functions,67 and are to be used as interpretative aids to ensure 
the compatibility of primary legislation with the Convention requirements.68 

Given that the orthodox approach to the sovereign power of Parliament saw the 
courts treat statutory language with a degree of 'sanctity',69 the extent of this 
latter power should not be understated; for the first time, the HRA 1998 saw 
courts invested with a general power to test primary legislation for compliance 
with human rights standards?0 Given also that the law of judicial review of 
executive action had also resisted the adoption of proportionality as a head of 
review71 - preferring to gauge administrative decisions on the basis of the 
Wednesbury test for reasonableness72 - the HRA also prompted greater intensity 
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The rights given effect by the HRA 1998 were enforceable as against the devolved bodies in 
Scotland, Wales and Northern Ireland since those institutions had come into being in mid-
1999. The HRA came in to full effect in England and Wales on 2 October 2000. 
Section 6(1) HRA. 
Section 6(3)(b) HRA. See A. WILLIAMs, 'A fresh perspective on hybrid public authorities 
under the Human Rights Act 1998: private contractors, rights-stripping and "chameleonic" 
horizontal effect', Public Law (2011) p. 139. 
Section 3(1). 
MARSHALL, supra n. 18, p. 74. 
There is debate over whether review under the HRA should be considered to be a species of 
'constitutional' review (see: A. KAVANAGH, Constitutional Review under the UK Human 
Rights Act (Cambridge, Cambridge University Press 2009). 
R v. Secretary of State for the Home Department, ex parte Brind [1991] 1 AC 696, 749-750, 
762-763 and 766-767. 
Associated Provincial Picture Houses Ltd v. Wednesbury Corporation [1948] 1 KB 223, 228. 
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of review as against the actions of the executive branch through permitting 
review on grounds of proportionality?3 

In parallel, however, the Act also saw attempts made to preserve the 
decisional autonomy, and authority, of the legislature. First, the Convention 
rights are not directly enforceable against the legislature for acts and omissions?4 

Secondly, the HRA provides the courts with no power to strike down legislation, 
instead permitting only declarations of incompatibility to be issued by courts in 
respect of primary legislation which cannot be interpreted in a way which will 
achieve compatibility with the Convention rights?5 Thirdly, the extent to which 
the Act permits courts to interpret legislation in order to render it compatible 
with the Convention rights is limited by the clause requiring all interpretations 
to be 'possible.'76 The 'genius' of the HRA has therefore been argued to lie in 
those provisions of the Act which eschew the 'orthodox precedents' of 
constitutionalised Bills of Rights by placing limitations on the courts' abilities to 
act as final arbiters of the protected rights?7 

The HRA scheme was clearly intended to ensure that responsibility for the 
vindicating the Convention rights was distributed across the three branches of 
government. To this end, the Act encourages mechanisms of 'political rights 
review' to be built into the policy-making and legislative processes. Section 19 
HRA requires that, upon introducing a bill into Parliament, the responsible 
Minister make a statement certifying the compatibility of the proposed 
legislation with the Convention rights, or a statement indicating that - though 
doubts may exist over the compatibility of the proposal with the Convention 
rights -the Government nonetheless wishes to proceed with the Bill?8 Section 19 
HRA is designed to ensure that the potential impact of government initiatives on 
the Convention rights is explicitly built into both the policy-making and 
legislative processes. In addition, since 2001 the parliamentary Joint Committee 
on Human Rights has also carried out an oversight and scrutiny role, examining 
matters relating to human rights in the United Kingdom and the rights 
implications of legislative proposals and legislation designed to remedy 
incompatibilities with the Convention rights. 
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SeeR (on the application of Daly) v. Secretary of State for the Home Department [2001] UKHL 
26; [2001] 2 AC 532; I. LEIGH, 'Taking Rights Proportionately: Judicial Review, the Human 
Rights Act and Strasbourg', Public Law (2002), p. 265. 
Section 6(3) HRA. 
Section 4 HRA. 
Section 3(1) HRA. 
C. GEARTY, Can Human Rights Survive? (Cambridge, Cambridge University Press 2006) pp. 
94-98. 

This latter course of action has been infrequently used. For one notable example, see the 
Communications Act 2003 (which banned political advertising on television) and the 
subsequent decision of the House of Lords in R (on the application of Animal Defenders 
Intemational) v. Secretary of State for Culture, Media and Sport [2008] UKHL 15. 
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The clearest evidence that the enforcement of the Convention rights under the 
HRA was not to be a judicio-centric exercise can be found in the fact that the 
issue of a declaration of incompatibility 'does not affect the validity, continuing 
operation or enforcement' of the provision(s) in respect of which it is made?9 

The issue of a declaration under section 4 of the HRA does not therefore compel 
the executive or legislature to enact remedial legislation to address the 
incompatibility- and, as a result, is not therefore regarded as an 'effective remedy' 
for the purposes of the Convention organs80 - but instead places the elected 
branches of government under political pressure to remedy the apparent breach. 

The HRA therefore promotes a model of rights protection which places 
burdens on both the judicial and elected branches to scrutinise government and 
legislation on the basis of the Convention rights.81 The HRA is therefore a 
statutory bill of rights adhering to what Stephen Gardbaum has termed the 'new 
Commonwealth model'82 of constitutionalism on the basis that it seeks to 
occupy a middle ground between the traditional understanding of parliamentary 
sovereignty and judicial supremacy over questions of rights. Rather than 
empower the judicial branch at the explicit expense of the political, the intent 
behind the HRA was to encourage protection of, and sensitivity to, rights 
through 'institutional balance, jbiritresponsibility and deliberative dialogue.'83 

4.2. THE RANGE OF PROTECTED RIGHTS 

Specified provisions of the ECHR are given legal effect in the United Kingdom as 
a result of the HRA 1998. Those provisions given effect are detailed in schedule 1 
to the HRA to include: Articles 2-12, 14, 16, 17, 18, Articles 1-3 ofProtocol No.1, 
Article 1 of Protocol No. 13. While the Convention rights are not 'incorporated' 
fully into domestic law - in the sense that they have become free-standing norms 
of general application - they remain standards of legality against which the 
actions (and inactions) of public bodies can be tested84 and on the basis of 
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Section 4(6) HRA. Further evidence of the HRA's collaborative scheme can be found in the fact 
that the Government may be invited to join proceedings in which the compatibility of a statute 
with the Convention rights is at issue; section 5 HRA permits the Crown- defined to include a 
Minister of the Crown, Member of the Scottish Executive or Northern Ireland Executive -the 
ability to intervene in proceedings, and make arguments relating to the Convention rights, in 
which a court is considering issuing a declaration of incompatibility. The court retains ultimate 
discretion over whether a declaration of incompatibility should be issued. 
Burden v. United Kingdom, ECtHR (GC) 29 April2008, appl. no. 13378/05. 
See generally J. HIEBERT, 'Parliamentary Bills of Rights: An Alternative Model?', 69 Modern 
Law Review (2006) p. 7. 
S. GARDBAUM, 1Jw New Commonwealth Model of Constitutionalism (Cambridge, Cambridge 
University Press 2013). 
See S. GARDBAUM, 'The New Commonwealth Model of Constitutionalism' 49 American 
Journal of Comparative Law (2001) p. 707 at p. 710. 
Section 6 HRA. 
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which primary legislation can be subject to review. 85 In order to assert a 
Convention right against a public authority the applicant must be regarded as a 
'victim' of the alleged contravention of the Convention right, or rights. 86 

Though the HRA gives 'further effect' to many of the rights and freedoms 
contained in the Convention, a number of the elements of the Convention are 
omitted. Article 1 ECHR was not included in the text of the HRA for the reason 
that it was felt to impose an obligation on the State as a whole rather than any of 
its specific component parts. Article 13 ECHR - the right to an effective remedy 
- was similarly omitted due to the inclusion of a specific (and broad)87 remedies 
clause in the HRA.88 Article 15 ECHR is not included in the provisions 
scheduled to the HRA, though contains a domestic parallel in section 14 HRA. 

4.3. LEGISLATIVE REVIEW UNDER THE HUMAN RIGHTS 
ACT 

The core provisions of the HRA governing the approach of the courts to 
legislative review are sections 3 and 4. Section 3(1) HRA directs courts to 
interpret primary and secondary legislation in order to achieve compatibility 
with the Convention rights so far as it is possible to do so. If Convention­
compliant interpretation is not 'possible', higher courts have the discretion to 
issue a' declaration of incompatibility'; a non-coercive declaration highlighting a 
potential inconsistency between the requirements of the Convention rights and 
the statutory provisions at issue. 

4.3.1. Interpretation 

The changes brought about to the techniques of statutory construction as a result 
of the HRA can be seen to operate at two levels. At the general level, the HRA is 
judicially-regarded as enjoying constitutional status.89 Two consequences flow 
from this. The first is that the HRA is, as a so-called 'constitutional statute', 
immune from implied repeal (i.e., will not be overridden by subsequently­
enacted, contrary, legislation unless by express direction).90 The second is that, 
as a constitutional measure, the HRA is entitled to be interpreted using 'generous 
and purposive' methods of construction in order to fully vindicate the rights to 
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Sections 3 and 4 HRA. 
Section 7(1) HRA. 
Section 8(1) HRA provides that a court might 'grant such relief or remedy, or make such 
order, within its powers, as it considers just and appropriate' in the event that a public 
authority has been found to have acted unlawfully. 
Section 8 HRA. 
See, e.g., McCartan Turkington Breen v. Times Newspapers [2001] 2 AC 277, 297 (Lord Steyn); 
Brown v. Stott [2001] 2 WLR 817, 835 (Lord Bingham), 839 (Lord Woolf). 
7Jwburn v. Sunderland City Council [2003] QB 151. 
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which it gives further effect.91 For a jurisdiction in which the judicial method 
has traditionally been characterised by formalist and/or literal approaches to 
statutory construction,92 recognition of specific methods of 'constitutional' 
interpretation is a significant development. 

In the application of section 3(1) HRA this 'generous and purposive' 
approach to the interpretation of statutes can be most readily observed in the 
technique of reading words or provisions into statutes in order to achieve 
compatibility with the Convention rights ('reading in'). 'Reading in' permits 
judges to infer words, phrases, or perhaps even provisions, into the text of 
statutes in order to render them Convention compliant. In the leading case of 
Ghaidan v. Godin-Mendoza, for instance, a majority of the House of Lords was 
able to interpret the words 'as his or her wife or husband' to read 'as if they were 
wife or husband' in order to extend protections found in the Rent Act 1977 to 
same-sex couples (and to avoid an incompatibility between that legislation and 
Articles 8 and 14 of the Convention).93 

'Reading down' also involves a departure from literalist techniques of 
statutory construction by permitting courts to adopt narrow or restrictive 
interpretation of a statute in order tp avoid a clash with the requirements of the 
Convention rights. In R v. Lami:Jert!'a majority of the House of Lords was able to 
'read down' provisions of the Misuse of Drugs Act 1971 in order to interpret a 
reverse onus clause as imposing an evidential (rather than a legal) burden on the 
accused.94 

Both techniques are available to the courts seeking to invoke section 3(1) 
HRA, but only to the extent that their use would not amount to an overt act of 
judicial legislation; section 3(1) 'does not entitle judges to act as legislators'.95 In 
order to remain within the permissible realms of 'interpretation', adopted 
meanings must 'go with the grain'96 of the legislation under scrutiny (in other 
words, must not undermine a 'fundamental feature' 97 of the statute under 
consideration). As Lord Rodger outlined in Ghaidan v. Godin-Mendoza: 
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'using a Convention right to read in words that are inconsistent with the scheme of 
the legislation or with its essential principles as disclosed by its provisions does not 
involve any form of interpretation, by implication or otherwise. It falls on the wrong 
side of the boundary between interpretation and amendment of the statute.'98 

R v. Director of Public Prosecutions, ex parte Kebeline [2000]2 AC 326, 375 (Lord Hope). 
For a historical survey see: R. STEVENS, The English Judges: Their Role in the Changing 
Constitution (Oxford, Hart Publishing 2005). 
Ghaidan v. Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557. 
R v. Lambert [2001] UKHL 37; [2002] 2 AC 545. 
R v. S (Complainant's Sexual History) [2001] UKHL 25; [2002]1 AC 45, 87 (Lord Hope). 
Ghaidan v. Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557 at [121] (Lord Rodger). 
Ghaidan v. Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557 at [33] (Lord Nicholls). 
Ghaidan v. Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557 at [121] (Lord Rodger). 
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Nor does section 3(1) entitle courts to take decisions 'for which they are not 
equipped', such as decisions requiring a legislative response due to their far­
reaching ramifications, decisions with a significant social policy element, or 
decisions which the judicial process is ill-equipped to resolve.99 These limitations 
notwithstanding, the potential for section 3(1) to be used to significant effect has 
been acknowledged in that it empowers courts to 'modify the meaning, and 
therefore the effect, of primary and secondary legislation'100 in order to achieve 
Convention compliance. 

4.3.2. Declarations of incompatibility 

The HRA does not empower courts to declare statutes to be null and void in the 
event that a contravention of the Convention rights cannot be remedied by way of 
interpretation. Should a higher court find that it is not possible to interpret primary 
legislation in a way which is compatible with the Convention rights it may choose 
to issue a 'declaration of incompatibility' under section 4 HRA. The effect of such a 
declaration is to highlight an inconsistency between domestic law and the 
requirements of the Convention rights, but to leave the decision over how - or 
whether - the inconsistency should be remedied to the executive and legislature. 

As a matter oflaw, courts under the HRA do not enjoy competence to compel 
the legislature to bring national law into conformity with the Convention rights; a 
declaration of incompatibility 'does not affect the validity, continuing operation or 
enforcement' of the provision(s) in respect of which it is made.l01 Such a 
declaration is therefore designed to respect, rather than undermine, the United 
Kingdom's particular separation of powers as it reserves the choice over whether to 
amend judicially-declared incompatible legislation to Parliament. Parliamentary 
sovereignty is - at least formally- upheld under the terms of the HRA. 

However, numerous declarations of incompatibility have been issued in 
respect of legislation deemed to be inconsistent with the requirements of the 
Convention rights.102 The Ministry of Justice publishes statistics relating to the 
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Ghaidan v. Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557 at [33] (Lord Nicholls). 
Glzaidan v. Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557 at [33] (Lord Nicholls). 
Section 4(6) HRA. 
See for instance: R (on the application of Anderson) v. Secretary of State for the Home 
Department [2002] UKHL 46 which saw the Crime (Sentences) Act 1997, section 29, declared 
incompatible with Art. 6 ECHR on the basis that the Home Secretary (who was empowered 
by the Act to set the custodial tariff to be served by adults convicted of murder) was not an 
independent and impartial tribunal. The incompatibility was remedied by the passing of the 
Criminal Justice Act 2003 (sections 303(b)(i), 332, schedule 37, part 8); Bellinger v. Bellinger 
[2003] UKHL 21 which saw section ll(c) of the Matrimonial Causes Act 1973 declared 
incompatible with Arts. 8 and 12 on the basis that the law as it stood could not extend to 
recognising a marriage between two people who were of the same sex at birth. The 
incompatibility was remedied by the Gender Recognition Act 2004; A v. Secretary of State for 
the Home Department [2004] UKHL 56 in which provisions permitting the indefinite 
detention without trial of non-nationals suspected of terrorist offences (contained in the 
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overall number of declarations of incompatibility issued by the higher courts 
under the HRA; by September 2012 the total number (including those 
subsequently overturned on appeal) stood at 27.103 

The precise coercive effect of a declaration of incompatibility on the elected 
branches of government, however, remains a point of contention. The effect of a 
declaration of incompatibility is, at very the least, to alert the elected branches to 
a potential breach of the Convention and to leave the decision over how to 
address the inconsistency with the executive and Parliament. There is evidence 
that the intention of the enacting government was that the issue of such a 
declaration would - in all but extreme circumstances - prompt a legislative 
response.l04 

As a matter of constitutional practice all but one of the declarations which 
have become final (that is, have not been overturned on appeal) have been 
addressed in subsequent primary legislation or through use of the 'remedial 
order' procedure contained in section 10 HRA.l05 While some commentators 
have been able to point to the existence of a 'practice' under which the 'elected 
branches do not reject'106 declarations of incompatibility there is insufficient 
evidence to date to establish a bindin,g convention in this regard.107 

The significant exception t~ tllis trend of positive action in response to 
section 4 declarations can be found in the ongoing saga relating to prisoner 
voting rights.108 The relevant provisions of the domestic legislation - the 
Representation of the People Act 1983 - were declared to be incompatible with 
the requirements of Article 3 of Protocol No. 1 in the 2007 decision in Smith v. 
Scott109 on the basis of the prior decision of the European Court of Human 
Rights in Hirst v. United Kingdom (No. 2).110 Since then - and in spite of repeated 
consultation exercises and the decision of the European Court of Human Rights 
in Greens and M.T. v. United Kingdomlll - the United Kingdom Government 
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107 

108 

109 

110 

Ill 

314 

Anti-Terrorism, Crime and Security Act 2002) were declared incompatible with Articles 5 
and 14. The legislative response came in the Prevention of Terrorism Act 2005, itself the 
subject of subsequent litigation relating to Convention compliance (see Secretary of State for 
the Home Department v. ME [2007] UKHL 46; [2008] 1 AC 440; Secretary of State for the 
Home Department v. AF (No.3) [2010] 2 AC 269). 
<www.justice.gov.uk/downloads/publications/policy/moj/responding-human-rights­
judgments.pdf>, visited March 2013. 
HC Debs, Vol. 317, Col.l301 (Jack Straw MP). 
A so-called Henry VIII clause which permits primary legislation to be modified by secondary 
legislation. 
A. KAVANAGH, 'Deference or defiance? The limits of the judicial role in constitutional 
adjudication' in G. HuscROFT, ed., Expounding the Constitution: Essays in Constitutional 
Theory (Cambridge, Cambridge University Press 2008) p. 214. 
Burden v. United Kingdom, ECtHR (GC) 29 April2008, appl. no. 13378/05. 
For the latest instalment, seeR (on the application of Chester) v. Secretary of State for the Home 
Department; McGeoch v. The Lord President of the Council [2013] UKSC 63. 
2007 sc 345. 
Hirstv. United Kingdom (No.2), ECtHR (GC) 6 October 2005, appl. no. 74025/01. 
ECtHR 23 November 2010, appl. nos. 60041/08 and 60054/08. See also the judgment of the 
Grand Chamber in Scoppola v. Italy, ECtHR (GC) 22 May 2012, appl. no. 126/05. 
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and Parliament have resisted the pressure to bring domestic law in line with the 
requirements of the Convention. 

There is some dispute as to which of the two processes - achieving Convention 
compliance by judicial interpretation or by legislative amendment - is 
constitutionally preferable. Many hail the 'declaration of incompatibility' 
innovation as the unique design feature of the HRA which is broadly consistent 
with the idea of the 'political constitution' and allows the Act to sidestep the 
'counter-majoritarian' criticisms which have been levelled at other (constitutional) 
rights instruments. In theory at least, section 4 HRA permits the ultimate 
resolution of rights questions to be handed back from courts to the elected 
branches of government. However, while section 4 may enjoy democratic 
credibility, its remedial effectiveness is open to doubt for the reason that it does 
not compel a response from the executive and/or legislature. 

It is perhaps for this reason that the intentions of the enacting government 
appeared to endorse the preferential use of section 3(1); as the then Lord 
Chancellor, Lord Irvine of Lairg QC, outlined in 1998 'in 99% of the cases that 
will arise [under the HRA], there will be no need for judicial declarations of 
incompatibility.'112 Early in the life of the HRA it was clear that at least some 
support for this view existed amongst the senior judiciary; in Ghaidan v. Godin­
Mendoza, Lord Steyn described section 3(1) as the 'prime remedial measure' in 
the HRA, and a declaration of incompatibility as a 'measure oflast resort.'113 In 
practice, however, declarations of incompatibility have been issued in a far 
greater number of cases than government predictions seemed to indicate.l14 

4.4. HORIZONTALITY 

Though the HRA is silent on the specific question of whether the Convention 
Rights should apply in litigation between private parties (i.e. horizontally) the 
Act is of practical horizontal utility and the Convention rights have been relied 
upon, and influenced the development of the law, in cases involving only private 
parties. Where the relevant area of law is governed by statute, the Convention 
Rights (indirectly) apply horizontally for the reason that section 3(1) HRA draws 
no distinction between private and public law disputes, simply declaring that all 
'primary legislation and secondary legislation must be read and given effect in a 
way which is compatible with the Convention rights.' As a result, section 3(1) has 

112 
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HL Debs, Vol. 423, Col. 840 (5 February 1998). 
Ghaidan v. Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557 at [46] (Lord Steyn). 
G. PHILLIPSON, 'The Human Rights Act, Dialogue and Constitutional Principles' in R. 
MASTERMAN and I. LEIGH, The United Kingdom's Statutory Bill of Rights: Constitutional and 
Comparative Perspectives (183 Proceedings of the British Academy) (Oxford, Oxford University 
Press 2013) pp. 33-38. 
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been relied on in cases dealing with, inter alia, landlord and tenant disputes,115 

contractual disputes,ll6 and employment law.l17 

At common law, the Convention rights have indirect horizontal effect as a 
result of section 6 HRA. The Convention rights are not explicitly made 
applicable as between private parties. However, as the courts are deemed to be 
public authorities under the provisions of the Act, they are placed under an 
obligation not to act incompatibly with the requirements of the Convention. 
This has been interpreted to mean that, in giving effect to the common law, 
courts should seek to apply (and develop) the law in a way which is compliant 
with the Convention rights. 118 

The most significant developments in this field have seen the modification 
of the common law breach of confidence doctrine into a remedy capable of 
protecting against disclosures of private information by the press.l19 Prior to 
the enactment of the HRA - and in the absence of primary legislation 
affording protection and conscious of the limited law-making capacity ofthe 
common law - the courts had found themselves powerless to develop the law 
in order to restrain overly intrusive journalistic practices.120 Since the 
implementation of the Act the breach of confidence remedy - renamed post-

c~ 

Campbell v. Mirror Group Newspapers as the tort of 'misuse of private 
information' - has been the vehicle via which the protections afforded by 
Article 8 (and those afforded by Article 10) have been accommodated into the 
domestic common law; the effect being that domestic common law provides 
far greater protection for personal privacy - even taking under consideration 
the protections afforded by Article 10 - than had been capable of being 
judicially-engineered in the pre-HRA era. 

It should also be noted however, that the development of the common law's 
ability to offer protection to personal privacy has been singularly pronounced; in 
other areas of the common law the influence of the HRA has been far less 
marked.121 

115 

116 

117 

118 

119 

120 

121 
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See Ghaidan v. Godin-Mendoza [2004] UKHL 30. 
See Wilson v. First County Trust [2003] UKHL 40. 
SeeXv. Y [2004] EWCA Civ 662. 
Though it should be noted that considerable disagreement exists over the precise obligations 
imposed on the judiciary in this respect (cf. M. HuNT, 'The "Horizontal Effect" of the Human 
Rights Act 1998', Public Law (1998), p. 423; G. PHILLIPSON, 'The Human Rights Act, 
"Horizontal Effect" and the Common Law: A bang or a whimper?' 62 Modern Law Review 
(1999) p. 824; W. WADE, 'Horizons ofHorizontality', 116 Law Quarterly Review (2000) p. 217). 
See Campbell v. Mirror Group Newspapers [2004] UKHL 22; [2004] 2 AC 457. 
Kaye v. Robertson [1991] FSR 62. 
See J, STEELE, '(Dis)owning the Convention in the Law of Tort' in J. LEE, ed., From House of 
Lords to Supreme Court: Judges, Jurists and the Process of Judging (Oxford, Hart Publishing 
2010). 
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4.5. THE EXTENT OF JUDICIAL ENFORCEMENT POWERS 

In the event that compliance with the Convention requires legislative action, 
domestic courts are unable to compel the government to introduce remedial 
legislation. While the absence of Article 13 has otherwise not 'posed a significant 
hurdle in the way of the courts' ability to give effective protection to the 
Convention rights in domestic law'122 courts are not competent to require the 
enactment oflegislation designed to bring the United Kingdom into conformity 
with the requirements of the Convention. Should it be impossible to interpret 
existing legislation in a manner which would achieve compatibility with the 
Convention the courts' powers are limited. As Laws LJ noted in R (on the 
application of Chester) v. Secretary of State for Justice: 

'Under the Human Rights Act 1998 the minister has no obligation to act on a 
declaration of incompatibility. If he does not, the complainant's remedy is to take 
proceedings in Strasbourg where he will be able to deploy the domestic court's 
judgment to the effect that his Convention rights have been violated. And failure by a 
member state of the Council of Europe to give effect to a decision of the European 
Court of Human Rights sounds at the political level; it is not as such amenable to 
sanctions in the national courts.'l23 

By contrast, the courts do however have power to declare decisions taken by 
public authorities to be ultra vires on the basis of an incompatibility with the 
Convention rights.l24 In practice, this happens relatively frequently, though - as 
covered below - the courts may recognise that a degree of deference may be due 
to such decisions on the basis of the relative institutional competence of the 
primary decision-maker. 

The implementation of the HRA itself was designed to reduce the occasions 
on which the United Kingdom was found to be in breach of the obligations 
imposed by the ECHR. The Labour government which proposed the HRA, and 
piloted the Human Rights Bill through Parliament, was explicitly motivated by 
'the number of cases in which the European Commission and Court have 
found that there have been violations of the Convention rights in the United 
Kingdom.'125 The obligations which the HRA, in turn, imposes on domestic 
courts - relating to the interpretation of legislation, policing the legality of 
public body decision-making and the exercise of their own powers- underpins 
the suggestion that the application of the Convention rights might be described 
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J. BEATSON, S. GROSZ, T. HICKMAN, R. SINGH and S. PALMER, Human Rights: Judicia/ 
Protection in the United Kingdom (London, Sweet and Maxwell2008) p. 37. 
R (on the application of Chester) v. Secretary of State for Justice [2010] EWCA Civ 1439; [2011] 
1 WLR 143 at [27]. 
Section 6 HRA. 
Rights Brought Home: The Human Rights Bill (Cm. 3782), October 1997 at [1.16]. 
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as acting as the United Kingdom's equivalent to an explicit system of 
constitutional review.126 

Treating the HRA as the United Kingdom's concerted attempt to avoid 
incompatibilities between domestic law and the ECHR, violations between 
statute law and the Convention rights can be judicially-remedied (utilising 
section 3(1) HRA) or might be remedied by the elected branches following the 
judicial issue of a declaration of incompatibility. While the HRA is - as indicated 
above - silent on the precise relationship between the Convention rights and the 
common law, the courts have (broadly) sought to interpret the common law in 
compliance with the requirements of the Convention. In the event that a 
declaration under section 4 is issued, the incompatibility might be addressed by 
way of primary remedial legislation, or as a result of the remedial order 
procedure contained in section 10 HRA. Regardless of the specific type of 
remedial action taken, in all but one case the declaration of incompatibility has 
resulted in a legislative response designed to bring national law into conformity 
with the requirements of the Convention. 

Research published in 2007 indicated that the HRA can overall be seen to 
have had a positive effect in addressipg concerns over the frequency with which 
the United Kingdom was foun~to have breached the ECHR and highlighted a 
'definite reduction in the number of applications declared admissible and the 
number of judgments where at least one violation of the ECHR has been 
found.' 127 This can at least partially be attributed to the courts' positive 
engagement with, and responsiveness to, the requirements of the Convention 
rights in both cases of statutory interpretation and common law adjudication. 

5. THE IMPACT OF ECtHR DECISIONS ON 
JUDICIAL DECISION MAKING 

5.1. THE RELATIONSHIPS BETWEEN NATIONAL LAWS 
AND THE CONVENTION RIGHTS 

The impact of decisions of the European Court of Human Rights on the domestic 
application of the Convention rights pursuant to the HRA has been extensive. 
The governing provision, section 2(1) HRA, provides: 

126 

127 
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'A court or tribunal determining a question which has arisen in connection with a 
Convention right must take into account any- (a) judgment, decision, declaration or 
advisory opinion of the European Court of Human Rights, (b) opinion of the 
Commission given in a report adopted under Article 31 of the Convention, (c) 

KAVANAGH, supra n. 70. 
M. AMos, 'The impact of the Human Rights Act on the United Kingdom's performance 
before the European Court of Human Rights', Public Law (2007) p. 655 at p. 675. 
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decision of the Commission in connection with Article 26 or 27(2) of the Convention, 
or (d) decision of the Committee of Ministers taken under Article 46 of the 
Convention, whenever made or given, so far as, in the opinion of the court or 
tribunal, it is relevant to the proceedings in which that question has arisen.' 

In cases concerning the Convention rights - whether governed by statute or 

arising at common law - the courts are therefore obliged to 'take into account' 

relevant Strasbourg authority. A degree of initial scepticism on the part of some 

judges aside, 128 since the full implementation of the HRA in October 2000 the 

jurisprudence of the European Court of Human Rights has been routinely 

engaged with in decisions of the higher courts. In an early assessment of the 

HRA, Kier Starmer wrote that: 

'Between October 2000 and April 2002, the ECHR was substantively considered in 
431 cases in the High Court or above. In 318 of those cases, it affected the outcome, 
reasoning or procedure,'l29 

This stands in sharp contrast to the pre-HRA position: 

'Research published in 1997 revealed that in the 21 years from July 1975 to July 1996, 

the ECHR was substantively considered in 316 cases in the High Court or above and 
affected the outcome, reasoning or procedure in just 16.'130 

A Government review of the operation of the HRA conducted in 2006 found 

that UK courts tend to pay 'close analytical attention' to decisions of the 

ECHR.131 Though prior to the implementation of the HRA it was easy to find 

judicial suggestions that the Convention case law had little to add to the 

protections afforded domestically by the common law, 132 occasions on which the 

ECHR jurisprudence is now dismissed by judges as unhelpful, or otherwise not 

seriously engaged with, are infrequent.133 
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130 
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132 
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In a notorious example one senior judge was found to have given rise to a reasonable 
apprehension of bias after suggesting the HRA would amount to a 'field day for crackpots, a 
pain in the neck for judges and legislators and a goldmine for lawyers' in Scotland on Sunday 
(6 February 2000). The judge in question was removed from the bench on which he had 
recently sat - in a case concerning Article 8 ECHR (Hoekstra, Van Rijs et a/ v. HM Advocate 
(No. 2) 2000 SLT 602) - with the case subsequently being reheard by a differently constituted 
panel of judges (Hoekstra, Van Rijs eta/ v. HM Advocate (No. 3) 2000 SLT 605). 
K. STARMER, 'Two years of the Human Rights Act', European Human Rights Law Review 
(2003) p. 14 at p. 15. 
Ibidem. 
Department for Constitutional Affairs, Review of the Implementation of the Human Rights 
Act (July 2006) p. 11. 
e.g. Attomey-General v. Guardian Newspapers (No. 2) [1990] 1 AC 109, 283-284 (Lord Goff); 
Derbyshire CCv. Times Newspapers Ltd [1993] AC 534,550-551 (Lord Keith). 
e.g. A. and Others v. Secretary of State for the Home Department [2004] UKHL 56 at [92] (Lord 
Hoffmann). 
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Domestic courts therefore generally comply with - and give effect to - the 
requirements of the Convention; they are obligated to do so as a result of section 
6 HRA (and are required to take into account relevant Strasbourg jurisprudence 
whenever decided).134 While it is the executive that is primarily responsible for 
the execution of decisions of the European Court of Human Rights in which the 
United Kingdom has been found to be in breach of the Convention, the judicial 
branch may play a complementary- though subsidiary - role.135 

Increasingly, the HRA has prompted domestic courts to respond to decisions 
against the United Kingdom by modifying their previous approach to the 
relevant domestic law.136 Though it is open to the courts to adapt their approach to 
national law in the light of a finding against the United Kingdom, the influence 
of the Convention rights has however not displaced the common law doctrine of 
precedent; even if an otherwise applicable domestic precedent appears to have 
been rendered inconsistent with the Convention rights by a more recent line of 
authority from the Strasbourg court, the domestic courts will remain bound to 
apply the domestic precedent unless and until the law is changed by a superior 
domestic court.137 Otherwise however, there is no distinction between those 
European Court of Human Rights, Cases involving the United Kingdom and 
those to which the United Kin~om is not a party in the provisions of the HRA; 
the relevant provision - section 2(1) - simply states that Strasbourg case-law 
should be 'taken into account' to the extent that it is relevant. 

Giving effect to the requirements of the Convention in national law, 
invariably involves a degree of translation or adaptation (largely for the reason -
as outlined above - that the Convention rights have not been fully incorporated 
into domestic law). At common law- especially in the development of the breach 
of confidence doctrine - the Convention rights have been used to guide 
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It is possible to speculate, however, that the views of certain judges on the European Court of 
Human Rights helped to shape their interpretation of the HRA and the domesticated 
Convention rights. Lord Hoffmann's argument that human rights be understood as being 
universal in spirit, but domestic in their application (Lord HoFFMANN, 'The universality of 
human rights', 125 Law Quarterly Review (2009) p. 416), finds a parallel in his speech in the 
House ofLords decision in Re McKerr ([2004] UKHL 12 at [65] (Lord Hoffmann): '[a]lthough 
people sometimes speak of the Convention having been incorporated into domestic law, that 
is a misleading metaphor. What the Act has done is to create domestic rights in the same 
terms as those contained in the Convention. But they are domestic rights, not international 
rights. Their source is the statute, not the Convention ... their meaning and application is a 
matter for domestic courts, not the court in Strasbourg'), for instance, where he argued that 
the Convention rights under the HRA were domestic (not European) rights to be interpreted 
and applied by domestic courts. 
An appeal against conviction, for instance, may occur in the light of a finding of the European 
Court of Human Rights that Article 6 has been breached (Rowe and Davis v. United Kingdom, 
16 February 2000, appl. no. 28901/95) (though a finding of a breach of Article 6 prior to 
conviction will, however, not necessarily result in the relevant conviction being set aside (R v. 
Lyons [2002] UKHL 44; [2003]1 AC 976)). 
See Manchester CC v. Pinnock [2010] UKSC 45. 
Kay v. Lambeth LBC [2006] UKHL 10; [2006] 2 AC 465. 
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development of the law rather than to replace or override existing doctrines; the 
breach of confidence doctrine has been modified in order to accommodate 
Articles 8 and 10. Similarly, in the interpretation of statute, the ability of the 
court to modify the meaning of legislation in order to achieve Convention 
compatibility is conditioned by the requirements of the HRA itself (i.e., the 
suggested interpretation must be 'possible') as well as by domestic constitutional 
conditions (section 3(1) does not entitle courts to take decisions 'for which they 
are not equipped')_l38 

It follows from this that the ability of domestic courts to effectively execute 
decisions of the European Court of Human Rights against the United Kingdom 
is constrained by two key factors. First, the courts' ability to respond to European 
Court of Human Rights decisions against the United Kingdom is constrained by 
internal constitutional limitations - especially if the required change to the law 
cannot be achieved by way of interpretation or through incremental development 
of the common law.l39 Furthermore, in the event of the failure of the elected 
branches of government to address the inconsistency between national law and 
the Convention highlighted by a declaration of incompatibility, domestic courts 
cannot compel legislative change (even in the face of a European Court of 
Human Rights decision finding the United Kingdom to be in breach of the 
Convention).l40 Nor are damages available as a result of the failure of the 
legislature to amend or replace legislation declared incompatible with the 
Convention rights under section 4 HRA.l41 

Second, the ability of domestic courts to implement judgments against the 
United Kingdom has, in the opinion of the Parliamentary Joint Committee on 
Human Rights, been further curtailed by the more procedural - preservation 
of the domestic doctrine of precedent. The finding of the House of Lords that 
domestic precedents remain binding - even in the face of more recent 
contradictory authority from the European Court of Human Rights - 'effectively 
excludes the judicial branch from having a significant role in the implementation 
of Strasbourg judgments against the UK'142 (by prohibiting lower courts from 
departing from the existing domestic precedent and by effectively requiring an 
applicant to appeal to the apex court). 
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Ghaidan v. Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557 at [33] (Lord Nicholls). 
R (on the application of Cheste1) v. Secretary of State for Justice [2009] EWHC 2923. See 
G. PHILLIPSON and A. WILLIAMS, 'Horizontal effect and the constitutional constraint', 74 
Modem Law Review (2011) p. 878. 
R (on the application of Cheste1) v. Secretary of State for Justice [2010] EWCA Civ 1439; [2011] 
1 WLR 143. 
Section 6(6) HRA. 
Joint Committee on Human Rights, Monitoring the Government's response to Court 
Judgments finding breaches of human rights (2006-2007), HL128/HC728 at [13] (emphasis 
added). 
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5.2. THE 'MIRROR' PRINCIPLE 

An approach which seeks to 'mirror'143 the requirements of the Convention in 
their application pursuant to the HRA has developed to be the dominant trend 
and is best illustrated in the House of Lords decision in Ullah. In that case, Lord 
Bingham, then Senior Law Lord, said the following: 

'a national court subject to a duty such as that imposed by section 2 should not without 
strong reason dilute or weaken the effect of the Strasbourg case law. It is indeed 
unlawful under section 6 of the 1998 Act for a public authority, including a court, to act 
in a way which is incompatible with a Convention Right. It is of course open to member 
states to provide for rights more generous than those guaranteed by the Convention, 
but such provision should not be the product of interpretation of the Convention by 
national courts, since the meaning of the Convention should be uniform throughout 
the states party to it. The duty of national courts is to keep pace with the Strasbourg 
jurisprudence as it evolves over time: no more, but certainly no less.'144 

This influential passage cemented a strong judicial presumption in favour of 
applying (mirroring) the requirell}ents of relevant and applicable Strasbourg 
case-law in HRA adjudication.' A particularly strong presumption appears to 
operate in respect of relevant decisions of the Grand Chamber of the European 

Court of Human Rights which have been straightforwardly applied, even in the 
face of apparent judicial disquiet. 145 

This presumption in favour of the application of relevant Strasbourg 
authority might be displaced in a number of (specific) circumstances, a number 

of which will, in practice, only arise in the course of judicial consideration of 
European Court of Human Rights decisions to which the United Kingdom was a 
party. For instance, one senior judge in the House of Lords suggested that: 
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'The House [of Lords] is not bound by decisions of the European Court and, if I 
thought that . . . they compelled a conclusion fundamentally at odds with the 
distribution of powers under the British constitution, I would have considerable 
doubt as to whether they should be followed.' 146 

The phrase 'mirror principle' is Jonathan Lewis': J. LEWIS, 'The European Ceiling on Rights', 
Public Law (2007) p. 720. See also R. MASTERMAN, 'Aspiration or Foundation? The Status of 
the Strasbourg Jurisprudence and the "Convention Rights" in Domestic Law', in H. FENWICK, 
G. PHILLIPSON and R. MASTERMAN, eds., Judicial Reasoning under the UK Human Rights Act 
(Cambridge, Cambridge University Press 2007); J. BEATSON, S. GROSZ, T. HICKMAN, R. SINGH 
and S. PALMER, Human Rights: Judicial Protection in the United Kingdom (London, Sweet and 
Maxwell2008) pp. 40-45. 
R (on the application of Ullah) v. Special Adjudicator; Do v. Immigration Appeal Tribunal 
[2004] UKHL 26; [2004] 2 AC 323 [20] (Lord Bingham). 
See Secretary of State for the Home Departmentv. AF (No.3) [2010]2 AC 269. 
R (on the application of Alcon bury Developments Ltd) v. Secretary of State for the Environment, 
Transport and the Regions [2001] UKHL 23 at [76]. 
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More specifically, the same judge - Lord Hoffmann - suggested, in R v. Lyons 
(No. 3) that a domestic court might not apply Convention case law if 'for 
example, an English court considers that the ECtHR has misunderstood or been 
misinformed about some aspect of English law.'147 In practice, this exception to 
the 'mirror principle' has been utilised by domestic courts in order to request 
the European Court of Human Rights to revisit a particular decision - or 
decisions - in order to clarify the precise requirements of the Convention in 
relation to specific aspects of English law. Exchanges between the House of 
Lords/UK Supreme Court and the European Court of Human Rights have 
taken place in a series of cases concerning the impact of Article 8 on possession 
proceedings148 and in the context of adjudication relating to the compatibility 
of hearsay evidence with the requirements of Article 6(1) ECHR.149 In the latter 
instance, the decision of the Supreme Court in R v. Horncastle provides perhaps 
the most compelling authority to date for the suggestion that domestic courts 
will not unquestioningly apply even relevant and clear Strasbourg case-law as a 
matter of course.150 The European Court of Human Rights' response to this 
particular decision - in Al-Khawaja v. United Kingdom 151 - demonstrates the 
willingness of the Strasbourg court to respond constructively to concerns raised 
at the national level regarding the local execution of its judgments. The 
cumulative effect of this 'dialogue'152 suggests that the 'mirror principle' does 
not present an unavoidable obstacle to the UK Supreme Court engaging 
critically with - and in turn contributing to the development of the 
jurisprudence of - the European Court concerning the meaning of the 
Convention rights.l53 
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R v. Lyons (No.3) (2003]1 AC 976 at (46]. 
The relevant domestic authorities are: Harrow LBC v. Qazi (2003] UKHL 43; (2004]1 AC 983; 
Kay v. Lambeth LBC (2006] UKHL 10; (2006] 2 AC 465; Doherty v. Birmingham CC (2008] 
UKHL 57; (2009]1 AC 367; Manchester CC v. Pinnock (2010] UKSC 45. The relevant European 
Court of Human Rights decisions are: Connors v. United Kingdom, ECtHR 27 May 2004, appl. 
no. 66746/01; McCann v. United Kingdom, ECtHR 13 May 2008, 19009/04; Kay v. United 
Kingdom, ECtHR 21 September 2010, appl. no. 37341/06. For discussion see: I. LovELAND, 
'The shifting sands of Article 8 jurisprudence in English housing law', European Human 

Rights Law Review (2011) p. 151. 
See: R v. Homcastle (2009] UKSC 14; (2010] 2 AC 373 and AI-Khawaja and Tahery v. United 
Kingdom, 15 December 2011, appl. nos. 26766/05 and 22228/06. 
R v. Horncastle (2009] UKSC 14; (2010]2 AC 373. 
AI-Khawaja and Tahery v. United Kingdom, 15 December 2011, appl. nos. 26766/05 and 
22228/06. 
On which see: M. AMOS, 'From Monologue to Dialogue', in R. MASTERMAN and I. LEIGH, 
eds., The United Kingdom's Statutory Bill of Rights: Constitutional and Comparative 
Perspectives (183 Proceedings of the British Academy) (Oxford, Oxford University Press 2013). 
R. MASTERMAN, 'Deconstructing the Mirror Principle', in R. MASTERMAN and l. LEIGH, eds., 
The United Kingdom's Statutory Bill of Rights: Constitutional and Comparative Perspectives 
(183 Proceedings of the British Academy) (Oxford, Oxford University Press 2013). 
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5.3. THE MARGIN OF APPRECIATION AND DEFERENCE 

In applying the Convention jurisprudence, domestic courts recognise that 
specific interpretative principles are applied by the European Court of Human 
Rights in giving effect to the Convention. It is acknowledged, for instance, that 
the Convention is a 'living instrument'1S4 the meaning of which might change 
over time in accordance with a consensus amongst the State Parties, Iss that the 
Convention rights should be applied to present day conditions, IS6 and that the 
protections afforded by the Convention should be 'practical and effective' rather 
than being 'theoretical and illusory.'IS7 

Formally, the margin of appreciation employed by the European Court of 
Human Rights is however not applicable by domestic courts in adjudication 
under the HRA; as outlined in the House of Lords in ex parte Kebeline: 

'By conceding a margin of appreciation to each national system, the court has 
recognised that the Convention, as a living system, does not need to be applied 
uniformly by all states but may vary in its application according to local needs and 
conditions. This technique is not available to the national courts when they are 

I 

considering Convention issues lris~ng within their own countries.'158 

In practice however, disentangling those elements of European Court of Human 
Rights decisions conditioned by the margin of appreciation from those that 
might be utilised or otherwise relied upon in domestic courts has proven 
difficult.IS9 A number of commentators have criticised the attempts of domestic 
courts to disentangle the margin of appreciation from those aspects of the 
Strasbourg case-law which are applicable at the domestic level: 

1S4 

ISS 

IS6 

1S7 

ISS 

IS9 

160 
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'[i]n numerous appellate decisions under the HRA, the courts have paid lip service to 
the notion that the margin of appreciation has no role to play in domestic decision­
making. In nearly every case ... the courts have then gone on to apply Strasbourg 
case-law heavily determined by that doctrine, thus precisely applying the margin of 
appreciation.'160 

In Re McCaughey [2011] UKSC 20; [2012]1 AC 725 at [2], [90] and [136]. 
In R (Pretty) v. Director of Public Prosecutions [2001] UKHL 61; [2002] 1 AC 800; Evans v. 
Amicus Healthcare Ltd [2003] EWHC 2161 (Fam); [2005] Pam 1; R (on the application of 
Animal Defenders International) v. Secretary of State for Culture, Media and Sport [2008] 
UKHL 15; [2008] 1 AC 1312. 
Implicit in the UK Supreme Court decision in R (Qui/a) v. Secretary of State for the Home 
Department [2011] UKSC 45; [2012]1 AC 621. 
AXA General Insurance Ltd v. HM Advocate [2011] UKSC 46; [2012] 1 AC 868 at [111]. 
R v. Director of Public Prosecutions, ex parte Kebeline [2000] 2 AC 326, 380. 
See for instance: R (on the application of Animal Defenders International) v. Secretary of State 
for Culture, Media and Sport [2008] UKHL 15. 
H. FENWICK and G. PHILLIPSON, Media Freedom under the Human Rights Act (Oxford, 
Oxford University Press 2006) p. 146. 
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While the margin of appreciation is not explicitly applied under the HRA, a 
domestic variant - referred to as deference - is underpinned by similar concerns 
relating to the authority of primary decision-makers. 

Domestic courts have recognised that public bodies should be afforded a 
'discretionary area of judgment' within which 'the judiciary will defer, on 
democratic grounds, to the considered opinion of the elected body or person 
whose act or decision is said to be incompatible with the Convention.'161 The 
degree to which the courts will defer to the judgments of the elected branches of 
government is however one of the most contested elements of adjudication under 
the HRA.l62 

At the structural level, a degree of deference to the legislature is inherent in 
the HRA scheme; statutes may not be struck down by the courts163 and the ability 
of Parliament to legislate in apparent, or open, defiance of the requirements of 
the Convention is preserved.164 

As a result, the highest courts have acknowledged that - when being asked to 
declare primary legislation incompatible with the Convention rights - 'great 
weight' should attach to the legislative determinations of Parliament (and to 
those legislative decisions determining how rights and competing societal 
interests should be balanced).l65 That said, respect for the legislative decisions of 
Parliament has not prevented the courts engaging in review, and interpretation, 
of legislation concerning topics which would, prior to the implementation of the 
HRA, have been seen to lie on the fringes of justiciability.l66 

Stricter scrutiny of executive action (and inaction) appears to be mandated 
by the terms of section 6(1) HRA: '[i]t is unlawful for a public authority to act in a 
way which is incompatible with a Convention right.' While it remains 
constitutionally permissible for Parliament to legislate incompatibly with the 
protections provided by the Convention rights, executive decisions are not so 
protected unless the public body concerned was compelled to so act as a result of 
primary legislation, or as a result of legislation which cannot be interpreted 
consistently with the Convention rights.167 

161 

162 

163 

164 

165 

166 

167 

R v. Director of Public Prosecutions, ex parte Kebeline [2000] 2 AC 326, 381. 
For a sample of the voluminous literature see: F. KLUG, 'Judicial Deference under the Human 
Rights Act', European Human Rights Law Review (2003) p. 125; M. HUNT, 'Sovereignty's 
Blight: Why contemporary public law needs a concept of" due deference'", in N. BAMFORTH 
and P. LEYLAND, Public Law in a Multi-Layered Constitution (Oxford, Hart Publishing 2003); 
J. JowELL, 'Judicial Deference: servility, civility or institutional capacity?', Public Law (2004) 
p. 592; ALLAN 2006, supra n. 43, p. 671; KAVANAGH 2008, supra n. 106; A.L. YoUNG, 'In 
Defence of Due Deference', 72 Modern Law Review (2009) p. 554. 
Section 4 HRA. 
Section 19(1)(b) HRA. 
R (on the application of Animal Defenders International) v. Secretary of State for Culture, 
Media and Sport [2008] UKHL 15 at [33]. 
Social policy (Ghaidan v. Godin-Mendoza [2004] UKHL 30) and national security (A v. 
Secretary of State for the Home Department [2004] UKHL 56) among them. 
Section 6(2) HRA. 
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In their review of primary legislation the courts have been willing to defer to 
the judgment of Parliament (in the senses that the courts have acknowledged 
that certain questions might fall to be properly resolved by the legislature168 or 
that weight should attach to the 'considered view' of the legislature as to the 
balance to be struck between competing rights and/or interests as expressed in 
statute).169 In doing so, the courts acknowledge- in accordance with the structural 
design of the HRA - the legitimate (legislative) authority of Parliament to 
determine questions of rights. 

Such deference is less evident in so far as decisions of the executive are 
concerned; the courts have shown themselves unwilling to cede determinative 
authority over Convention issues to delegated decision makers and have been 
less ready to acknowledge the existence of a 'dialogue' on the meaning and 
application of the Convention rights. 170 Having said this, Wednesbury 

reasonableness review still exerts a residual influence - even though 
proportionality is recognised as the appropriate test in rights adjudication -
and on occasion domestic courts' approaches to policing the proportionality 
of restrictions placed on the Convention rights has been found to fall below 
the standard required by the European Court of Human Rights. 171 

In practice, and in the context of both legislative and executive decisions, 
courts have been sensitive to the need to preserve the careful balance apparent 
on the face of the HRA, and to thereby prevent the multi-institutional system of 
checks and balances it creates from collapsing into a de facto system of 'strong 
form judicial review.'172 While the judgment of Laws LJ in International Transport 

Roth GmbH v. Secretary of State for the Home Department has been criticised for 
advocating a rigid, or doctrinal, approach to deference, 173 it nonetheless highlights 
a number of relevant considerations for courts approaching the contextual 
analysis of rights adjudication under the HRA. Laws LJ outlined the following 
four principles: 

(i) ' ... greater deference is to be paid to an Act of Parliament than to a decision 
of the executive or subordinate measure ... where the decision-maker is not 
Parliament, but a Minister or other public or governmental authority 
exercising power conferred by Parliament, a degree of deference will be due 
on democratic grounds.' 

168 

169 

170 

171 

172 

173 
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e.g. Bellingerv. Bellinger [2003] UKHL 21; [2003]2 AC 467. 
e.g. R (on the application of Animal Defenders International) v. Secretary of State for Culture, 
Media and Sport [2008] UKHL 15; [2008] 1 AC 1312; R (on the application of ProLife Alliance) 
v. Secretary of State for Culture, Media and Sport [2003] UKHL 23; [2004]1 AC 185. 
SeeR (on the application of Begum) v. Denbigh High School Govemors [2006] UKHL 15; [2007] 
1 AC 100; Belfast City Council v. Miss Behavin' [2007] UKHL 19; [2007] 1 WLR 1420. 
See, e.g., Gillan and Quinton v. United Kingdom (2010) 50 EHRR 45. 
M. TusHNET, 'New forms of judicial review and the persistence of rights- and democracy­
based worries' 38 Wake Forest Law Review (2003) p. 813. 
T. HICKMAN, Public Law after the Human Rights Act (Oxford, Hart Publishing 2010) ch. 5. 
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(ii) ' there is much more scope for deference "where the Convention itself 
requires a balance to be struck, much less so where the right is stated in 
terms which are unqualified.' 

(iii) 'The third principle is that greater deference will be due to the democratic 
powers where the subject matter in hand is peculiarly within their 
constitutional responsibility, and less when it lies more particularly within 
the constitutional responsibility of the courts. The first duty of the 
government is the defence of the realm. It is well-settled that executive 
decisions dealing directly with matters of defence, while not immune from 
judicial review (that would be repugnant to the rule of law) cannot sensibly 
be scrutinised by the courts on grounds relating to their factual merits ... 
The first duty of the courts is the maintenance of the rule of law. That is 
exemplified in many ways, not least by the extremely restrictive 
construction always placed on no-certiorari clauses.' 

(iv) ' ... greater or lesser deference will be due according to whether the subject 
matter lies more readily within the actual or potential expertise of the 
democratic powers or the courts. Thus, quite aside from defence, 
government decisions in the area of macro-economic policy will be 
relatively remote from judicial control ... ' 

Attempts to generate a freestanding doctrine of due deference have, however, 
been resisted by the judiciary, with the House of Lords in Huang seeming to 
rule-out the development of a doctrinal approach to the consideration of relative 
institutional competence, specific expertise and so on: 

'The giving of weight to factors such as these is not, in our opinion, aptly described as 
deference: it is performance of the ordinary judiciary task of weighing up the 
competing considerations on each side and according appropriate weight to the 
judgment of a person with responsibility for a given subject matter and access to 
special sources of knowledge and advice.'174 

6. LEGITIMACY DEBATES: THE EUROPEAN 
COURT OF HUMAN RIGHTS AND NATIONAL 
AUTHORITIES 

Political and popular criticism of the European Court of Human Rights is 
widespread in the United Kingdom. While criticism from within the judiciary is 
less vehement than has become commonplace in other quarters, it is nonetheless 
occasionally visible and levelled towards the perceived expansionist tendencies 
of the European Court referred to by one former Law Lord as the 'occasional 

174 Huangv. Secretary of State for the Home Department [2007] UKHL 11; [2007] 2 AC 167 at [16]. 
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extravagances of the Strasbourg Court'175 - at its relative remoteness from 
national concerns and lack of direct accountabilityP6 

Political and popular criticism of the European Court, and of the application 
of the Convention jurisprudence in the national system, has tended to take one 
of two forms. At the general level, there is a sense that decisions of the European 
Court of Human Rights are increasingly impinging on national sovereignty in 
the sense that initiatives that have been 'democratically endorsed' at the national 
level are subsequently challenged on human rights grounds by the European 
Court. This particular perspective can be argued to be most visible in the current 
impasse between the United Kingdom executive/legislature and European Court 
of Human Rights over prisoner voting rights. 

Controversy has also arisen in respect of a number of specific decisions (or 
lines of decisions) taken by the European Court. The development of domestic 
protections against interferences with personal privacy carried out by the press 
(informed by the Convention jurisprudence on Article 8 and Article 10 ECHR) 
has been the subject of considerable controversy; so too have prohibitions against 
the deportation of individuals to countries where their rights under the 
Convention might be placed at ri.sk (based on the decision of the European 
Court in Soeringv. United Kingelo;;t). 177 The inability of successive governments to 
deport individuals suspected of involvement in terrorist activities has been a 
persistent cause of frustration.l78 

Slightly more abstract concerns over the legal protection of human rights are 
also evident in the debates over the role and position of the European Court of 
Human Rights and domestic implementation of its decisions under the HRA. It 
is commonplace, for instance, to read that human rights are only available to 
terrorist suspects, paedophiles and sex offenders or that the rights of such 
individuals are routinely prioritised over those of others and the broader 
interests of society. Politicians will frequently criticise decisions taken on human 
rights grounds as spurious and having been taken in defiance of 'common 
sense'.179 Human Rights are claimed to have given rise to a 'culture of 
compensation'180 and - even more bizarrely - were claimed to be responsible for 
riots which took place in London and elsewhere in the United Kingdom during 

2011. 

Although enacted (1998) and fully implemented (2000) under a Labour 
government, the HRA soon became seen as a thorn in the side of subsequent 

175 
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HL Debs, Vol. 721, Col. 709 (18 October 2010) (Lord Scott ofFoscote). 
Lord HOFFMANN, supra n. 134, p. 416. 
ECtHR 7 July 1989, appl. no. 14038/88. 
See now Othman (Abu Qatada) v. United Kingdom, ECtHR 17 January 2012, appl. no. 8139/09. 
'Afghans who fled Taliban by hijacking airliner given permission to remain in Britain', The 
Guardian, 11 May 2006. 
Michael HowARD MP, 'Time to liberate the country from Human Rights laws', 18 March 
2005. 
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Labour administrations,181 and has been mooted as a target for repeal by an 
incoming Conservative administration since at least 2005. The turning point was 
most probably the declaration of incompatibility issued in respect of the detention 
without trial provisions of the Anti-Terrorism, Crime and Security Act 2001, the 
centrepiece of the Labour Government's response to 9/11. Since then, numerous 
Labour and Conservative Ministers alike have portrayed the HRA - and the 
Convention rights to which it gives further effect - as unnecessary obstacles to 
effective crime control and the success of the so-called 'War on -Terror.' 

The leader of the Conservative party - David Cameron - fought the 2010 
general election on a promise to reform or repeal the HRA. The subsequently­
elected Conservative/Liberal Democrat Coalition Government has found itself 
hamstrung by the contrary positions of the (broadly) pro-HRA Liberal 
Democrats and the anti-HRA Conservatives but committed to examining the 
case for a British Bill of Rights which 'incorporates and builds on' the 
Convention obligations but which also 'protects and extends British liberties.'182 

The Coalition - dominated by a party seen to be increasingly mistrustful of the 
influence of the European Court of Human Rights - also sought to promote 'a 
better understanding of the true scope of these obligations and liberties.'183 

Against this backdrop of political uncertainty regarding the future of the 
HRA and the role of the European Court of Human Rights in shaping, or 
influencing, national law, a Commission on a United Kingdom Bill of Rights was 
appointed in March 2011.184 Given that its membership appeared to be split 
along pro- and anti-HRA lines, the failure of the Commission to make 
unanimous recommendations was widely predicted. Following consultation, 
and the resignation of one of its most hostile critics of the European Court, the 
Commission published its report in December 2012.185 Though all members of 
the Commission agreed that the idea of a UK Bill of Rights deserved 'further 
exploration'186 only a majority of the Commission found that a 'strong argument 
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Though, by the time of the 2010 General Election, and since, the Labour Party has been 
committed to the retention of the HRA. 
The Coalition, Our Programme for Government (2010) p. 11. 
Ibidem (emphasis added). 
The Commission's Terms of Reference were as follows: 'The Commission will investigate the 
creation of a UK Bill of Rights that incorporates and builds on all our obligations under the 
European Convention on Human Rights, ensures that these rights continue to be enshrined 
in UK law, and protects and extend our liberties. It will examine the operation and 
implementation of these obligations, and consider ways to promote a better understanding of 
the true scope of these obligations and liberties. It should provide interim advice to the 
Government on the ongoing Interlaken process to reform the Strasbourg court ahead of and 
following the UK's Chairmanship of the Council of Europe. It should consult, including with 
the public, judiciary and devolved administrations and legislatures, and aim to report no 
later than by the end of 2012.' 
CoMMISSION ON A BILL OF RIGHTS, A UK Bill of Rights? - The Choice Before Us (December 
2012), available at: <www.justice.gov.uk/about/cbr>, visited March 2013. 
Idem at [67]. 
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in favour of a UK Bill of Rights' had in fact been demonstrated.187 A minority of 
the Commission forcefully argued that the failure of the majority to 'identify or 
declare any shortcomings in the HRA or in its application by the courts' 
undermined this finding.188 Subsequent press coverage of the report and findings 
of the Commission has suggested that a number of members of the majority of 
the Commission who argued in favour of the adoption of a UK Bill of Rights did 
so (in apparent defiance of the terms of reference of the Commission) in order to 
dilute the protections offered by the Convention under the HRA.189 

While the divided report of the Commission on a Bill of Rights appears 
increasingly unlikely to be capable of providing a roadmap towards reform, 190 the 
2013 party conference season indicated that the future of the HRA - and the 
relationship between the United Kingdom and the European Court of Human 
Rights - is likely to provide one of the battlegrounds of the 2015 general election. 
While the Labour party and the Liberal Democrats remain committed to 
maintaining the protections afforded by the HRA, the Conservatives appear to 
be pursuing a highly aggressive anti-HRA and anti-Strasbourg agenda.191 

7. CONCLUSIONS 

Although the courts' development of fundamental common law rights had 
reached a relatively advanced stage prior to the HRA, the development of this 
nascent jurisdiction has been effectively stifled following the implementation of 
the HRA. It is unsurprising perhaps that since its implementation, the HRA has 
provided the primary mechanism through which human rights disputes make 
their way before the courts. The Convention rights are currently utilised much 
more frequently as tools of adjudication, and play a far more important role in 
the protection of individual freedoms, than those constitutional rights existent 
at common law. While some judges have hinted that further expansion of the 
fundamental common law rights jurisprudence might be a possibility192 -

especially in the event that any future Bill of Rights might dilute the protections 
currently afforded under the HRA and by the Convention rights193 - the view 
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Idem at [78]-[80]. 

Idem at [88(ii)]. 

P. SANDS and H. KENNEDY, 'In defence of rights' 35(1) London Review of Books (2013) p. 19 

(3 January 2013). 

M. ELLIOTT, 'A Damp Squib in the Long Grass: The Report of the Commission on a Bill of 
Rights', European Human Rights Law Review (2013) p. 137. 

Of the high-profile Conservative Ministers in the current administration, the Attorney­

General- Dominic Grieve MP - seems a more moderate voice. 

International Transport Roth GmbH v. Secretary of State for the Home Department [2003] QB 
728, [71]. 

Sir jack BEATSON, 'Human Rights and Judicial Technique' in R. MASTERMAN and I. LEIGH, 

eds., The United Kingdom's Statutory Bill of Rights: Constitutional and Comparative 
Perspectives (183 Proceedings of the British Academy) (Oxford, Oxford University Press 2013). 
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from the apex court would suggest that constitutional common law rights 
currently remain tools of statutory interpretation and little more.194 

Notwithstanding the inability of UK courts to invalidate primary legislation 
on human rights grounds, the HRA - and the Convention rights to which it 
gives effect - can certainly be argued to operate as a functional Bill of Rights for 
the United Kingdom. The apparent ease with which the relevant rights have been 
assimilated into the legal system is testament to the fluidity of the United 
Kingdom's model of dualism. It also speaks to the relative familiarity of the 
courts with the Convention rights themselves, the techniques employed by the 
European Court of Human Rights and the body of the Strasbourg case-law, as 
well as to a desire on the part of at least some judges to be able to employ more 
robust or enquiring analyses - such as the proportionality test - in the course of 
judicial review proceedings. (The perceived failings of the so-called 'political 
constitution' and its inability to respond to increased threats to individual 
liberties prompted a number of senior judges - prior to the adoption of the HRA 
- to call for increased protection for individual rights in specified areas195 or for 
the incorporation of the European Convention.)196 

It is equally reasonable to suggest that the main characteristics of the UK 
constitutional system - namely, the central place of parliamentary sovereignty 
and the traditionally subordinate role afforded to the judiciary - can be seen to 
underpin continued political resistance to the notion of judicially-enforced 
rights. The traditional faith displayed by the United Kingdom constitution in 
mechanisms of political accountability (essentially, the accountability of 
Ministers and Government to Parliament) continues to resonate and can be seen 
in the perennial debates over the legitimacy of (even weak form) judicial review 
in the United Kingdom. But it is the clear divisions between national and 
international actors (and the superiority asserted by the former over the latter) 
that have prompted the most clear political resistance to the decisions of a supra­
national court exerting influence at the national level. The re-emergence of an 
idea(l) of national legal sovereignty - a sovereignty entirely disassociated from 
the realities of multi-layered governance197 - will arguably play the definitive 
role in the on-going debates over the continued influence of the European 
Convention on Human Rights in the United Kingdom. 
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Watkins v. Secretary of State for the Home Department [2006] UKHL 17; [2006] 2 AC 395 at 
[62]. 
See, e.g., Kaye v. Robertson [1990] FSR 62. 
T. BINGHAM, 'The European Convention on Human Rights: Time to Incorporate', 109 Law 
Quarterly Review (1993) p. 390. 
On which see generally: N. BAMFORTH and P. LEYLAND, eds., Public Law in a Multi-Layered 
Constitution (Oxford, Hart Publishing 2003). 
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CHAPTER 9 

COMPARATIVE ANALYSIS 

Janneke GERARDS and Joseph FLEUREN 

1. INTRODUCTION 

The European Convention on Human Rights and the case-law of the European 
Court of Human Rights have tremendous impact on national law, especially on 
national case law. In several states this has led to criticism of the ECtHR, as this 
Court is considered to interfere too much with national sovereign policy choices 
and hamper democratically legitimised decision making. In the introduction to 
this book (chapter 1) we explained that the criticism of the Court often seems to 
be based on two important yet implicit and untested assumptions. First, it is 
often assumed that the European Court of Human Rights exercises such great 
influence that national courts have to act as marionettes - they must follow the 
Court's movements, even if they may want to act differently. And second, it is 
thought that this marionette behaviour and its constitutionally questionable 
consequences are unduly facilitated and accommodated by the legal and 
constitutional mechanisms determining the national courts' competences as 
regards the implementation of international law. In fact, the legal and 
constitutional system is thus often 'blamed' for the impact ofECtHR case-law on 
national law. 

Given the importance of such unproven assumptions underlying the political 
and legal debates on the role of the Convention, we stated the objective of the 
current study to be to provide greater insight into the mechanisms determining 
the implementation and application of the Court's case-law by national courts. 
In particular we hoped to offer such insight by disentangling and illuminating 
the different elements underlying the interrelationship between the Court and 
national case-law. In particular, our project centred around answering the 
following four central research questions: 

(1) What requirements have been formulated by the ECtHR in relation to the 
implementation of the ECHR in national law and the application of ECtHR 
case-law by national courts? To what extent and how does the ECtHR allow 
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for national peculiarities and deviations? How does the Court interact with 
national authorities, in particular national courts? 

(2) What powers and techniques do national courts use to encourage or ensure 
that the State complies with its obligations under international law more 
generally, and the Convention in particular? How are these powers and 
techniques embedded in the constitutional law of the state at hand? How do 
the national courts' interpretation and application of the Convention relate 
to the role of national fundamental rights (e.g. constitutional rights)? 

(3) How do national courts deal with the case-law of the Court? What is the 
influence of specific Convention doctrines (e.g. evolutive interpretation and 
the margin of appreciation doctrine) on national case-law? Do national 
courts act as 'marionettes' of the Court, and how do they use the leeway left 
by the ECtHR? To what extent and how do national courts employ judicial 
and constitutional techniques to avoid transgression of their constitutional 
powers, while trying to comply with the Convention's demands? 

(4) To what extent does the effect of the Court's interpretation on national case­
law cause debate about the role of national courts, and about the role of the 
Court? To what extent does iuch debate exist independently from the 
Convention, e.g. because of classic separation of powers doctrines? What is 
the impact of these debates on national constitutional law? Do they impact 
the way in which the national courts decide their cases? Do they result in 
proposals made for constitutional change? 

Chapters 2-8 of this book presented the outcomes of the research we conducted 
as informed by these four questions. We looked into the requirements actually 
set by the ECtHR and we examined the way in which the national courts of six 
different Western European states respond to them using the competences they 
have within their respective constitutional systems. In this chapter, we aim to 
bring together the findings of the previous chapters, searching for 
interrelationships and connections and looking for answers to the main 
questions of this project. To do so, we first compare the constitutional 
mechanisms for the implementation of the ECHR (and international law more 
generally), paying attention to the status of the ECHR in the national hierarchy 
of norms as well as the ways in which the ECHR can have effect in national case­
law (section 2). Subsequently, we focus on the implementation of the judgments 
and decisions of the ECtHR, addressing the requirements imposed by the ECtHR 
as well as their implementation in the legal orders of the six states of comparison 
(section 3). We further discuss the impact of debates and controversies regarding 
the judgments of the ECtHR and their implementation by national courts 
(section 4). We conclude this final chapter with a section answering the central 
questions of this study (section 5). 
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2. THE STATUS OF INTERNATIONAL LAW, IN 
PARTICULAR THE ECHR, IN THE DOMESTIC 
LEGAL ORDERS 

2.1. MONIST AND DUALIST TRADITIONS 

Every state has to comply with its obligations under international law. Regardless 
of whether such obligations originate from treaties, binding decisions of 
international organisations or customary international law, a state cannot invoke 
its domestic law to justify its failure to comply with them.1 Consequently the 
states must ascertain that their legal systems, including their constitutions, 
enable them to observe international law. 

As regards the question of how international obligations which affect 
domestic law are implemented by the various states throughout the world, two 
traditions may be distinguished. According to the monist tradition, international 
and national law are fully complementary. In states which belong to this 
tradition, both written and unwritten international law is considered to be part 
of the law of the land. Consequently national authorities (including national 
courts) and citizens are bound by domestic law as well as treaty law2 and 
customary international law. Together they constitute the body of law which has 
to be respected by both public authorities and individuals. 3 The monist 
tradition has a long history. Its roots can easily be traced back to classical 
antiquity.4 

The dualist tradition, on the other hand, is much younger. Historically the 
development of this tradition is closely connected to the primary role that 
gradually came to be granted to national parliaments in the modern era. It stems 
from the view that treaties concluded by the government should not be allowed 
to set aside or 'overrule' Acts of Parliament. Constitutional systems in which 

Articles 26 and 27 of the Vienna Convention on the Law of Treaties (VCLT). See also 
Articles 3 and 32 of the Articles on responsibility of States for internationally wrongful acts, 
annexed to UN General Assembly Resolution 56/83 (adopted on 12 December 2001) and the 
commentaries on these articles adopted by the International Law Commission (Yearbook 
of the International Law Commission 2001, Vol. II, Part Two, p. 25 at pp. 36-38 and 94). Cf. 
J. CRAWFORD, The Intemational Law Commission's Articles on State Responsibility. 
Introduction, Text and Commentaries (Cambridge, Cambridge University Press 2002). 
Article 27 in conjunction with Article 46 VCLT provides for an exception to the rule that a 
state may not invoke its national law in order to justify a failure to perform a treaty, but as this 
exception is hardly relevant for the topic of this volume it will not be discussed further. 
In this chapter 'treaty law' is used as an umbrella term for both treaties and binding 
resolutions of international organisations (which are adopted in pursuance of a treaty). 
International law is of course only relevant for individuals and private legal persons insofar as 
international norms are of direct concern to them. 
J.W.A. FLEUREN, 'De historische ontwikkeling van de verhouding tussen internationaal en 
nationaal recht' [Historical development of the relationship between international and 
national law], 61 Ars Aequi (2012) pp. 611-620. 
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(written) international law is not as such- i.e. as international law- part of the 
law of the land are often termed 'dualist systems'. The reason for this is that they 
are based on the idea that international law and national law are two separate 
legal orders. 5 In this line of reasoning international law is binding upon the 
State, but public authorities, courts and citizens are only bound by law of 
domestic origin. Therefore states with dualist systems for the implementation of 
international law need to adopt legislation or other acts of law in order to 
transpose or transform the contents of international law into national law. 

So whether the constitutional law of a state fits into the monist or dualist 
tradition, is in the end determined by (constitutional) history. Of the countries 
under review, three are labelled as 'monist' and three as 'dualist'. Belgium, 
France and the Netherlands have always nurtured a tradition in which 
international and national law are regarded as complementary. By contrast, in 
the United Kingdom, the Glorious Revolution of 1688 effectively ended the 
Crown's prerogative to exercise legislative powers by means of treaty-making 
and the power to thereby effectively set aside Acts of Parliament without 
Parliament's consent.6 Until the present day, the notion of sovereignty of 
Parliament forms both the basis anfi the justification of the dualist system of the 
United Kingdom. In Sweden, ®alism can be understood against the background 
of the constitutional separation of powers between, on the one hand, Parliament 
and the Government, and, on the other hand, the judiciary. Another explanation 
for the Swedish branch of dualism is the importance attached there to notions of 
legal certainty and coherence of the law, as was explained in chapter 7 (section 
2). Present-day German dualism is the heritage of a theory developed in the late 
19th century by a few German scholars? This theory stated that international law 
and national law should be regarded as separate legal orders which cannot 
govern the same legal relations. According to this theory international law could 
only regulate relations between states, while national law was limited to 
governing relations between individuals and between individuals and the State. 
Consequently it was simply considered to be impossible that international and 
domestic law were complementary. Although this theory in its original form 
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The terms 'monism' and 'dualism' for the respective theories on the question of whether 
international law and national law belong to one and the same legal order, or constitute two 
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now has hardly any adherents, it has clearly left its mark on German 
constitutional doctrine. 8 

In practice the differences between constitutional systems that are labelled as 
'monist' or 'dualist' are more subtle than is often suggested in textbooks. The 
theoretical notions of monism and dualism say very little about the kind of 
methods and instruments a certain state will have at its disposal to give effect to 
international norms in its national legal system.9 The concepts of monism and 
dualism should therefore rather be regarded as 'schemes', which can assist in 
ordering the different constitutional systems and mechanisms states employ to 
implement international law in their domestic legal orders. In order to determine 
how states actually ascertain compliance with their international obligations, it 
is necessary to examine the constitutional practice of each individual state. Only 
then can similarities and differences really be mapped. 

2.2. A NOTE ON THE LAW OF THE EUROPEAN UNION 

Before we consider the implementation of international law, especially the status 
of the ECHR, in the countries under review, a preliminary note on the law of the 
European Union might be appropriate. From a constitutional law perspective, 
the implementation of EU law is of a very different nature than the 
implementation of ('ordinary') international law is. According to the settled 
case-law of the Court of Justice of the EU, the EU Member States have (unlike 
what is common practice in the field of international law) actually limited their 
sovereign rights, albeit within limited fields, and have created a body of law 
which binds both their nationals and themselves.l0 As the Court ofJustice held 
in its famous Costa/ENEL case, '[t]he integration into the laws of each Member 
State of provisions which derive from the Community, and more generally the 
terms and the spirit of the Treaty, make it impossible for the states, as a corollary, 
to accord precedence to a unilateral and subsequent measure over a legal system 
accepted by them on a basis of reciprocity'_!! As a consequence of this case-law 
the legal effect and supremacy of EU law is identical for all Member States, 
regardless of whether they have monist or dualist systems for the implementation 
of international law. In all Member States, national law and EU law are 
complementary and national law will not be applied if and insofar it is 
incompatible with EU law. States can decide to remove any doubts and 
hesitations about the legal effect of EU law by expressly codifying and endorsing 
this case-law in their constitutional law- as happened in the United Kingdom by 

10 

11 

Cf. chapter 5, section 2. 
See, for instance, the remarks on 'sector monism' in the chapter on Sweden (chapter 7, section 
2). 
See classically Van Gend & Laos, Case 26/62 [1963] ECR 3. 
Case 6/64 [1964] ECR 1141. 
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means of the European Communities Act 1972 - but it is quite generally 
accepted that the effect of EU law in the national legal order does not depend on 
national legislation or the national constitution. This is different only in the 
situation where EU law itself requires active involvement by national legislators 
in order to be given effect.12 

Some constitutional courts have found it difficult to acknowledge the 
consequences of this case-law of the Court of Justice.l3 In practice the direct 
effect and supremacy of EU law are almost always accepted, however, except for 
the extraordinary situation in which the EU institutions clearly appear to have 
acted ultra vires. For this reason we have not separately examined the 
implementation of EU law in Belgium, France, Germany, the Netherlands, 
Sweden and the United Kingdom. This study is restricted to the ways in which 
'normal' international law, which does not form part of primary or secondary 
EU law, is given shape in these six states. 

2.3. THE STATUS OF INTERNATIONAL LAW, IN 
PARTICULAR THE ECHR, IN THE STATES 
UNDER REVIEW «' 

2.3.1. Questions to be addressed 

The study into the position of international law, in particular the ECHR, in the 
six states under review (Belgium, France, Germany, the Netherlands, Sweden 
and the United Kingdom) has centred around three core questions: 

(1) How does national constitutional law ascertain that international legal 
norms which are relevant to domestic law are adopted by, or implemented in 
the national legal order? 

(2) What rank does international law or international law transposed into 
domestic law have in the national hierarchy of norms? 

(3) To what extent are the national courts competent to apply international law 
and to review national law for its compatibility with international law? 

These three questions, further specified in the form of a questionnaire, were 
submitted to the national experts who have written chapters 3-8 of this book.14 

In this section we aim to bring together the most important findings of the six 
national reports pertaining to these central questions.15 We first address the 

12 

13 

14 
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See e.g. Article 288(2) TFEU. 
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different ways in which international legal norms can become part of national 
law, paying special attention to notions of monism and dualism and their impact 
on the status of the ECHR in the domestic legal orders (section 2.3.2). Section 
2.3.3 is devoted to the issue of direct effect of provisions of international law. In 
this section we also discuss the interrelationship between the self-executing 
character of the substantive provisions of the ECHR and competences of the 
courts to give effect to such provisions. In section 2.3.4 we deal with the rank of 
international law, in particular the ECHR, in the national hierarchy of norms, as 
well as the concomitant competences of the courts. Finally we pay attention to the 
method of harmonious interpretation and the way in which especially the 
Belgian, German and French constitutional courts employ this method when 
exercising their powers of constitutional review (section 2.3.5). 

2.3.2. Implementation of (the content of) international legal norms 

in the national legal order 

2.3.2.1. Customary international law 

In five of the six states studied, customary international law is clearly regarded as 
part of the law of the land. As for the United Kingdom, however, it should be 
noted that recent case-law clarifies that obligations resulting from customary 
international law can only be regarded as law of the land if they are clearly 
established and sufficiently lend themselves to being applied by the courts.16 In 
Germany the status of customary international law is expressly codified in the 
constitution. It follows from Article 25 of the German Basic Law that the general 
norms of international law are part of federal law. They also have precedence 
over federal legislation and legislation of the Lander and they may directly create 
rights and obligations for individuals. Apparently, thus, even in countries where 
dualist ideas have taken root, the old tradition according to which international 
law and domestic law are fully complementary is still being continued in regard 
to customary internationallaw.17 From the countries under review Sweden is the 
only state where there is a real debate as to whether customary international law 
forms part of the law of the land. Even there, however, there are a few recent 
cases where the Swedish courts have taken account of developments in 
customary international law, indicating that custom may form part of the law of 
the land.l8 

16 

17 

18 

Chapter 8, section 2. 
Cf. M.P. VAN ALSTINE, 'The Role of Domestic Courts in Treaty Enforcement. Summary and 
Conclusions' in D. SLoss, ed., The Role of Domestic Courts in Treaty Enforcement. A 
Comparative Study (Cambridge, Cambridge University Press 2009) pp. 555-613 at pp. 581-582. 
For an overview of the status of treaty law and customary international law in 27 countries 
throughout the world see D. SHELTON, ed., Intemational Law and Domestic Legal Systems. 
Inc01poration, Transformation, and Persuasion (Oxford, Oxford University Press 2011). 
See chapter 7, section 2. 
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2.3.2.2. Treaties 

As regards the question of whether treaties form part of the law of the land, the 
various states can be divided into two groups. Belgium, France, Germany and 
the Netherlands belong to those states where treaties which are binding upon the 
state are regarded as part of the law of the land as soon as certain basic conditions 
have been met. These conditions may vary per country and may imply that the 
treaty at hand has been approved by the national parliament in conformity with 
the national constitution and has been duly published. The main consequence of 
complying with these conditions is that the treaty can be applied by the national 
courts as source of international law (on direct effect, see section 2.3.3). 

Sweden and the United Kingdom belong to the second group of states, where 
the courts are not competent to apply treaties which are binding on the state. In 
these two states it is always necessary to either incorporate the contents of a 
treaty in a national legal norm or expressly stipulate in legislation which treaty 
norms must be considered to have force of law. 

It may come as a surprise to some that we have grouped together Germany 
with Belgium, France and the Netherlands. Usually, after all, the German system 
of giving effect to internationall<fw it~ the national legal order is considered to be 
dualist in nature. Admittedly, according to German legal doctrine a legal act (in 
case of treaties requiring approval by the federal Parliament: a federal Act of 
Parliament) is necessary to empower the courts to apply norms of international 
treaties.19 In the past it was reasoned that this would have the effect that, next to 
the international legal norm that would bind the federal state of Germany in its 
relations with other states, the act of approval would constitute a parallel, though 
substantively identical legal act that would have legal force in the internal legal 
order. This classic transformation doctrine (Transformationslehre) has now been 
replaced, however, by the doctrine that the act of approval is not needed to bring 
about transformation into national, German law, but instead must be regarded 
as an instruction to the German courts to apply the international treaty as such, 
i.e. as a norm of international law. This so-called Vollzugslehre or Theorie des 
Anwendungsbefehls is now generally accepted and has been embraced by the 
German Federal Constitutional Court. Because this theory departs from a 
certain notion of separation of the national and the international legal order 
(given the necessary element of 'instruction'), the German constitutional system 
can still be regarded as formally dualist in nature, but it is clear that the dualist 
elements have been mitigated to an important extent.20 

The differences between the constitutional systems in the two groups of states 
have important consequences for the position of the ECHR in the national legal 
orders. For Sweden and the United Kingdom, their strongly dualist tradition has 
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meant that even though they belonged to the first states to ratify the Convention, 
it took a very long time before individuals could actually invoke the ECHR rights 
and freedoms before the national courts. Only in 1 January 1995 did Sweden 
declare with an Act of Parliament that the ECHR and its Protocols must be 
regarded as part of national law. And only in 2000 did the Human Rights Act 
1998 create the competence for British courts and other public authorities to 
apply the ECHR in conformity with the case-law of the ECtHR. Before that time, 
the national courts in these two states could only indirectly take the Convention 
into account by interpreting and applying national law in harmony with the 
case-law of the ECtHR. They did not have any competence to directly review the 
compatibility of national administrative acts and legislation with the substantive 
rights and freedoms laid down in the ECHR. For the states belonging to the first 
group- Belgium, France, Germany and the Netherlands- the situation is a very 
different one. In these states, the ECHR and the protocols to which the states are 
parties, can undoubtedly be regarded to form part of the law of the land. As a 
consequence, from the moment the ECHR entered into force for their state, 
individuals could invoke provisions of the ECHR before the national courts. 

2.3.2.3. Decisions of international organisations 

In Germany, binding decisions taken by international organisations do not form 
part of the law of the land, except where a legal act by the State expressly makes 
clear that they do.21 This is different in Belgium, France and the Netherlands, 
where the monist character of the system implies that binding decisions of 
international organisations automatically form part of the law of the land, 
although it might be required that the decisions are duly published. 22 Non­
binding decisions, such as recommendations or advisory opinions, a fortiori do 
not have binding legal status in the various states, even if it is clear that they may 
sometimes play a role as sources of inspiration for the national courts in 
interpreting and applying nationallaw.23 

2.3.3. Direct effect 

2.3.3.1. The notion of direct effect or self-executing provisions of international 
law 

Insofar as customary international law, treaties and decisions of international 
organisations form part of the law of the land, international norms are binding 

21 

22 

23 

Chapter 5, section 2.4. 
Chapter 3, section 2.1; chapter 4, section 3.1; chapter 6, section 2.1. 
On the domestic status of decisions of international organizations see also N. LAVRANOS, 
Decisions of International Organizations in the European and Domestic Legal Orders of 
Selected EU Member States (Groningen, Europa Law Publishing 2004). 
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on all public authorities as well as individuals. The acceptance of the binding 
character of international norms is an efficient means to bolster the 
implementation of and compliance with international law in the national legal 
order, especially to the extent that international law has precedence over national 
law. Nevertheless, it may well be that full compliance with international 
obligations requires legislative intervention. The case may be that a treaty 
presupposes the presence of certain legislative provisions which do not yet exist 
in a certain state, or that a treaty or a decision of an international organisation 
contains norms prescribing a certain provision which only the national 
legislature can bring into being. In those cases, the binding effect of international 
norms as such does not immediately and automatically guarantee compliance 
with international obligations. 

This brings us to the distinction between international provisions with direct 
effect (or 'self-executing' provisions of international law) and provisions without 
such effect. This distinction relates to the difference between treaty provisions 
which contain fully fledged legal norms which can be directly executed by 
administrative bodies or national courts (at least in those states where treaties 
form part of the law of the land) and t~eaty provisions which can only be effectively 
implemented in the nationallegal'order by means of adopting national legislation. 

In all four states where treaties form part of the law of the land, i.e. in 
Belgium, France, Germany and the Netherlands, the distinction between 
provisions with and without direct effect is of importance, although it is not 
always used and applied in exactly the same way. The Netherlands, for example, 
is the only state where the notion of direct effect is expressly codified in the 
Constitution. Further, a distinction can be made between states where courts 
answer the question as to the self-executing character of a provision exclusively 
by looking at the provision itself, and states where the courts also look at the 
context in which the provision is invoked. In the Dutch case-law, for example, 
the first was the prevailing approach and it is still often applied. Currently, 
however, under the influence of the case-law of the Court of Justice of the EU on 
the direct effect of provisions of EU law, the second approach is gaining 
support. 24 This so-called 'relative approach' makes it possible that a treaty 
provision which expressly and in unambiguous wording obliges the national 
authorities to adopt legislative measures, and for that reason cannot be regarded 
as self-executing from the perspective of an 'either/or' approach, may still be 
granted direct effect in a particular case to the extent that the court can assess 
whether the national legislature in the exercise of his powers has remained 
within the margin of discretion allowed by the treaty provision.25 In Belgian 
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case-law such a relative approach has been adopted by the Court of Cassation.26 

Finally, in Germany, yet another approach is taken, as there the doctrine is 
defended that only self-executive (i.e. directly applicable) provisions of ratified 
treaties form part of the law of the land. 27 It should be stressed, though, that this 
doctrine is not free from controversy. 

2.3.3.2. Direct effect of the ECHR 

It is clear from the travaux pniparatoires to the ECHR that the drafters intended 
the provisions of the Convention in which substantive rights and freedoms are 
laid down to have direct effect in the states where the ECHR would form part of 
the law of the land. 28 Indeed, in Belgium, France, Germany and the 
Netherlands, with their predominantly monist systems, the courts are used to 
accepting the direct effect of all substantive provisions of the ECHR and the 
Protocols to which the state is a party. In the Netherlands, the Supreme Court in 
the past has not accepted the self-executing character of the right to an effective 
remedy of Article 13 ECHR, but this case-law is outdated and the direct effect of 
this provision is now commonly accepted. In Sweden, the ECHR and the relevant 
Protocols were declared to form part of national law in 1995 and, for that reason, 
the issue of direct effect is not of any relevance within the Swedish legal system. 
Something similar holds true for the United Kingdom, where the Human Rights 
Act 1998 lists the various substantive EHCR provisions the national courts and 
other public authorities have to comply with.29 

The direct effect of the substantive provisions of the ECHR and the relevant 
protocols in Belgium, France, Germany and the Netherlands, as well as the effect 
of the incorporation of the various Convention provisions in Sweden and the 
United Kingdom, means that these provisions create subjective rights for 
individuals which they can enforce vis-a-vis the state. Nevertheless, limitations 
to judicial competences may restrict the courts' power and inclination to apply 
the Convention provisions to their fullest extent. The British courts are not 
empowered, for example, to declare provisions of Acts of Parliament that conflict 
with incorporated ECHR rights null and void, nor can they disapply them. These 
limitations are addressed in more detail in section 3, but some notable 
characteristics can be mentioned here. 

Firstly, it is interesting to note that in Belgium a special stand is taken 
towards the issue of direct effect of the ECHR. To understand this it must be 

26 

27 

28 

29 

Chapter 3, section 2.1. 
Chapter 5, section 2.2. 
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recalled that the substantive ECHR provisions do not only oblige the states to 
refrain from unjustified interferences with the protected rights and freedoms, 
but they may sometimes also have a positive obligation to actively protect them 
in an effective manner. Insofar as these positive obligations have not yet been 
complied with in national law, they may require state activity by means of 
adopting legislation. In Belgium this has led the Court of Cassation to accept the 
direct effect of the substantive provisions of the Convention only to the extent 
that they imply negative obligations for the state. It withholds such direct effect 
where the Convention provisions oblige the state to introduce legislation which 
requires political choices to be made. 

Further, it is remarkable that in the Netherlands the substantive provisions of 
the ECHR may have direct effect, yet the courts are sometimes restricted in 
exercising their constitutional power to apply them. If a discrepancy between 
Dutch law and the ECHR can be solved in different ways, while none of these fits 
in the structure and history of the legislative system, it is settled case-law that it 
is - at least pro tempore - up to the legislature, rather than the courts, to make 
the necessary political and policy choices. Reluctance to intervene in legislative 
processes may even prompt Dutcp courts to continue to apply primary 
legislation which they have foulhd to be incompatible with a self-executing 
provision of international law. In France, Germany, Sweden and the United 
Kingdom, such situations hardly ever appear to occur. 

For the United Kingdom, finally, it should be noted that higher courts can 
only declare Acts of Parliament to be in conflict with the ECHR provisions listed 
in the Human Rights Act 1998, but they cannot give any effect to such 
'declarations of incompatibility'. Instead, it is up to the legislature or executive 
bodies to decide how and to what extent existing legislation needs to be 
amended. If any policy choices need to be made to remove incompatibilities with 
Convention rights, they are thereby automatically made by political bodies. 

2.3.3.3. Orders to legislate 

If courts find that discrepancies between national law and the Convention can 
only be removed by amending legislation, the question may arise as to whether 
they can order the legislature or the state to make the necessary changes. In 
France, the Netherlands, Sweden and the United Kingdom, such a judicial 
competence to give orders to the legislature does not exist. In Belgium and 
Germany the same is true for the ordinary courts. The German Federal 
Constitutional Court is competent, however, to oblige the federal Parliament to 
introduce legislation to remedy an unconstitutional situation. In Belgium the 
finding of the Constitutional Court that there is a legislative gap which is 
contrary to the Belgian Constitution creates a legal obligation for the legislature 
to fill such a gap. Since both constitutional courts apply the constitutional rights 
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and freedoms in line with the Convention, the order to legislate in fact can be 
indirectly based on the ECHR. 

2.3.3.4. Self-executing provisions and horizontal effect 

Depending on their contents, self-executing provisions of treaty law can be relied 
on in legal relationships between citizens and the authorities or the State, or in 
legal relationships between private parties. Since human rights treaties entail an 
obligation for the States Parties to respect and protect the freedoms and rights of 
citizens, they can be invoked by individuals and legal persons in cases against 
the state insofar as these concern self-executing provisions. In practice, however, 
the national courts also appear to employ arguments derived from international 
human rights treaties such as the ECHR in cases between individuals or between 
individuals and legal persons. Indeed this is common practice for the ECHR in 
all states under review, although it happens less frequently in Sweden. At first 
glance this practice is at odds with the generally accepted view that the ECHR 
creates obligations for the State, rather than for individuals. In fact, Article 34 
ECHR stipulates that individual applications can only be accepted by the 
Strasbourg Court if they relate to acts (or omissions) by public authorities. 
Nevertheless, it is equally clear that international human rights treaties contain 
provisions which impose certain positive obligations on the States Parties so as 
to ensure that individuals can also effectively enjoy their rights and freedoms in 
relation to others. An obvious example of this is the right to strike in Article 6(4) 
of the Revised European Social Charter (ESC), which workers' organisations and 
trade unions should be allowed to exercise vis-a-vis employers. In a similar vein, 
the ECtHR has accepted that the ECHR entails obligations for the States Parties 
to prevent the enjoyment of fundamental rights by individuals from being 
hindered or nullified by (groups of) other individuals or legal persons. 

Two different techniques or strategies in the national case-law can be 
distinguished to give horizontal effect to the ECHR. If a provision of a human 
rights treaty is formulated or construed in such a way as to entail an obligation 
for the States Parties to recognise or ensure in their domestic legal order rights 
which individuals should be able to exercise towards other persons, then 
qualifying this provision as self-executing might have the effect that the domestic 
courts would be willing to apply this provision not only vis-a-vis the State and its 
authorities, but also in disputes between private parties. An example is provided 
by the Dutch case-law according to which Article 6(4) ESC is directly applicable 
in conflicts between trade unions and employers or employers' organisations. In 
these cases, there is direct horizontal effect for the human rights provision.30 

However, this method is not free of controversy and problems. After all, human 
rights treaties, including the ECHR, tend to be drafted with an eye to protection 

30 See chapter 6, section 2.5. 
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from the State and obligations to be imposed on the State. It is usually up to 
political and legislative bodies to decide if and how they want to use the 
limitation clauses in the human rights treaties. These limitation clauses are 
usually drafted in such a way as to make clear that they are directed towards 
public authorities and they often do not really lend themselves to application in 
horizontal relationships. For that reason, it is often said that it is difficult for the 
national courts to apply such international treaty provisions directly in cases 
between private parties. 

By contrast, the method of indirect horizontal effect is of undisputed legal 
validity in all six states under review. Indirect horizontal effect is given if the 
court takes the ECHR or another human rights treaty into account in taking its 
decision in cases between private parties, for example by construing and 
applying national legislation, open-ended provisions of private law and 
discretionary powers in harmony with the treaty's requirements. 

It must be stressed, however, that the distinction between direct and indirect 
horizontal effect is not a very sharp one. Moreover, both techniques can only be 
successful if the structure of the national law is such as to allow the national 
court to give effect to an international treaty provision in a private law 

f! 

relationship. In practice the col.A'ts 6ften do not really appear to be concerned 
about the exact technique they are using, as long as the intended horizontal 
effect is provided. 

2.3.4. Hierarchy and competence to review national legislation for compatibility 

with international law 

The differences between the constitutional powers to implement international 
law in the six states under review are most striking if we look at the third 
question to be addressed in this section, which relates to the place of 
international law in the national hierarchy of norms and the competences of the 
national courts to review the compatibility of national norms with international 
law. It turns out that there are exceptions to the general rule that in dualist 
systems the international norms which have been incorporated into the national 
legal order obtain the same rank as the act which has incorporated them. Indeed, 
in Germany, treaties which have been approved by the federal Parliament 
officially obtain the same rank as federal legislation, which means that, in the 
event of conflict, a treaty which has been adopted at a later date prevails over a 
federal Act of Parliament, and vice versa. This is also true for the ECHR. But 
general norms of public international law and customary international law find 
themselves somewhere in between the Basic Law and federal legislation, even if 
the basis for their incorporation is given in the Basic Law itself. 31 In Sweden, the 
ECHR is declared to have the status of primary legislation by an Act of 

31 Chapter 5, section 2.5. 
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Parliament, yet the Swedish Constitution has declared the courts competent to 
disapply national legislation which is incompatible with the Convention. This 
means that in fact the ECHR in Sweden has quasi-constitutional status. 32 In the 
United Kingdom, too, the Human Rights Act 1998 is regarded as part of the 
'constitutional statutes', but there the courts are not competent to disapply Acts 
of Parliament or declare them null and void. Higher courts can only make a 
declaration of incompatibility to inform the legislative authorities about the 
conflict with fundamental rights and freedoms. 33 

Important differences are also apparent in the states with predominantly 
monist systems. In the Netherlands all international law which forms part of the 
law of the land is regarded to be of higher rank than primary legislation and even 
the constitution. Nevertheless, the competence and duty of the Dutch courts to 
disapply provisions of the constitution or legislation is limited to those situations 
where there is an incompatibility with self-executing provisions of international 
law.34 In Belgium, international law (and therefore also the ECHR) also ranks 
above the national law in the hierarchy of norms. Legislative provisions, 
including primary legislation and the Constitution, will not be applied if the 
courts find they conflict with self-executive provisions of international law.35 

In France, however, international law is positioned in between the Constitution 
and Acts of Parliament. According to Article 55 of the Constitution the French 
courts are competent to disapply both posterior and anterior legislation if there 
is an incompatibility with self-executing provisions of international law. Lower 
legislation will even be declared null and void. Consequently, French courts are 
competent to review the compatibility with international law of Acts of 
Parliaments, but not of the Constitution itself. If it turns out that a treaty has 
been ratified which is in conflict with the Constitution, this means that French 
courts will give priority to the Constitution. 36 

2.3.5. Harmonious interpretation and constitutional review 

The national reports presented in chapters 3-8 of this book clearly demonstrate 
that courts only on rare occasions use their competences to disapply primary 
legislation because of a conflict with international law (or, in the UK, make a 
declaration of incompatibility). In the large majority of cases the courts use the 
technique of harmonious interpretation of national law, which is also known as 
interpretation in line with international law or the principle of 'treaty conform' 
construction. This technique is based on the presumption that the state does not 
intend to act in violation of international law, but rather wants to comply with its 
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Chapter 7, sections 3-4. 
Chapter 8, sections 3.4.2 and 4.3. 
Chapter 6, sections 2.1 and 3. 
Chapter 3, section 2.2. 
Chapter 4, sections 3.2 and 4.1. 
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obligations. This presumption implies that an interpretation and application of 
national law which is compatible with international obligations is preferred, 
except where national law expressly or reasonably resists such an interpretation. 37 

In Belgium, the Court of Cassation even seems to have been inspired by this 
presumption when it developed its case-law on the supremacy of treaty 
provisions which have direct effect over domestic law. 38 

Of the six states under review, the United Kingdom is the only one to have 
expressly codified the notion of harmonious interpretation of national law in 
relation to the ECHR. Article 3(1) of the Human Rights Act 1998 expressly 
stipulates that primary legislation and subordinate legislation must be read and 
given effect in a way which is compatible with Convention rights. This provision 
is all the more important in light of the fact that the Human Rights Act also 
obliges the UK courts to take into account the case-law of the ECtHR in 
interpreting the provisions of the Human Rights Act. The practical effects of this 
are further discussed in section 3. 

Finally, a special form of harmonious interpretation can be found in the case­
law of the constitutional courts of Belgium, France and Germany. Each of these 
courts has the exclusive competence ~o decide upon the compatibility of primary 
legislation with the constitution, ~hether or not through a preliminary reference 
procedure. All three courts appear to interpret the constitutional rights and 
freedoms in the light of the ECHR and the ECtHR's case-law. As a consequence, 
constitutional review importantly, though indirectly, contributes to compliance 
with the ECHR. 

2.4. CONCLUSION 

The overview of the implementation and effect of international law in the 
constitutional systems of the six states under review provided in this section 
discloses a great diversity of techniques and methods. Even within the systems 
which belong to either the monist or dualist tradition, many differences can be 
perceived. Such differences have important consequences for the status of 
international law, in particular the ECHR, in the national legal order. Where 
ECHR rights and freedoms in Sweden and the United Kingdom can only be 
invoked by individuals before the national courts by virtue of the transformation 
of the ECHR in national law, individuals in Belgium, France, Germany and the 
Netherlands can directly invoke the ECHR provisions as such. The rank of treaty 
provisions such as those of the ECHR in the national hierarchy of norms is also 
different for the different states, just like the competences of national courts to 
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review the compatibility of national legislation with international law. In the 
Netherlands and Belgium, even the Constitution can be left aside in order to 
allow compliance with self-executing international obligations, while this is very 
different in the other states, where international law usually has a status 
somewhere in between that of the constitution and primary legislation. As a 
result the courts can usually review Acts of Parliament for compatibility with 
international law, but the status of the constitution is inviolable. 

Besides these general differences, there are many more intricacies and 
nuances inherent in national constitutional law which may sometimes make it 
difficult for outsiders to know what competences the national courts really have. 
It is very clear from chapters 3-8, however, that all national courts are competent 
(and sometimes even obliged) to use the technique of harmonious interpretation. 
As will be readily apparent from the next section, this technique has proven to 
be of major importance for the application of the ECHR by national courts. 

3. DEALING WITH THE JUDGMENTS AND 
DECISIONS OF THE COURT 

3.1. INTRODUCTION 

The preceding sections have illuminated the constitutional instruments available 
to national courts to implement the ECHR and international law more generally. 
Through these instruments the Convention and the interpretations given to it by 
the Court play an important role. In the current section we aim to analyse how 
and to what extent the influence of the Court's judgments makes itself felt when 
national courts make use of their constitutional competences. In particular, this 
section serves to test the assumption that the Court's case-law is of such a nature 
that national courts are compelled to follow it very closely, thereby easily 
transgressing the limits of their judicial competences. The second objective of 
this section is to answer the question of whether the constitutional construction 
of judicial competences really makes a difference to the application of the 
Convention by national courts and to its impact on national case-law. 

In the introduction to this book (chapter 1), we indicated that there is a close 
relationship between the demands the Convention places on the national courts, 
the constitutional competences of national courts, and the way in which the 
national courts actually apply the Convention. One of the objectives of the 
current project was to disentangle the different elements determining the 
national courts' application of Convention rights and to assess and evaluate 
them on their own. For that reason, we discuss the various elements relating to 
the influence of the Convention on national law separately. Section 3.2 briefly 
reiterates the findings of chapter 2 regarding the requirements and obligations 

Intersentia 349 



Janneke Gerards and Joseph Fleuren 

imposed by the Court. Subsequently, in section 3.3 we address the way in which 
national courts actually deal with these requirements. In this context, we discuss 
the national courts' use of their constitutional competences as well as the extent 
to which and the manner in which they endeavour to respect their limits. We 
thereby synthesise the findings of the different national reports (chapters 3-8) 
and we arrive at a number of conclusions based on this synthesis. 

3.2. THE COURT'S REQUIREMENTS 

3.2.1. Res interpretata: the interpretative force of the Court's precedents 

As follows from Article 46 ECHR, the judgments of the ECtHR are only binding 
for the parties to the case. This means that only the respondent state is bound to 
execute the judgment, i.e. to give some effect to the Court's declaratory finding 
that one or more Convention provisions have been breached. The state is 
relatively free to determine how such effect should be given to the Court's 
judgment, albeit that restitutio in integrum should be striven for. Redress should 
be provided either in kind (e.g. by restitution of unlawfully expropriated 
property, or by reopening criminal proceedings), or by means of financial 
compensation. 39 The other States Parties to the Convention are not legally 
obliged to give such concrete effects to the judgment, even if similar legal or 
factual situations may exist that could give rise to a comparable finding of a 
violation in a later case brought to the Strasbourg court. In short, Article 46 
implies that the judgments of the Court do not have erga omnes effect.40 

Nevertheless, the study presented in chapter 2 demonstrated that there is 
much more to be said about the effects of the Court's judgments. Article 32 
ECHR stipulates that the jurisdiction of the Court 'extends to all matters 
concerning the interpretation and application of the Convention'.41 Based on 
this provision it is generally accepted that the Court's judgments are intended to 
develop, refine and explain the meaning of the various Convention provisions. If 
the Court has explained the meaning of one of the provisions, it is held that the 
interpretation obtains res interpretata or force of interpretation.42 This implies 
that the Court's interpretations establish the meaning of the Convention rights. 
Consequently, states cannot deviate from the ECHR provisions as construed by 
the Court without violating their obligations under the Convention. 
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3.2.2. The obligations imposed on the states by the Convention and the Court 

The Convention obligations as defined by the Court can be met on the domestic 
level in a variety of ways. In particular there is no obligation on the national 
courts to give direct effect and priority to the Convention provisions. The 
Convention and the Court generally respect the different constitutional 
mechanisms guaranteeing the states' compliance with their obligations under 
international law and the Court does not set any concrete requirements as 
regards the national court's powers of review. Yet the Court will hold a state 
responsible for a violation of the Convention if a national judgment results in a 
breach of a Convention right, even if the judgment is the direct result of the 
state's constitutional structure. This may occur, for instance, if a court is not 
allowed to disapply a statutory provision to avoid a violation of the Convention. 
Surely, however, this does not compel the states to introduce a system in which 
all courts should be allowed to give direct effect and priority to the Convention. 
The states may also choose to create other techniques and instruments for 
correction, such as a system whereby legislation is amended by the legislature as 
soon as a breach is found by the judiciary, or by providing for judicial remedies 
to obtain financial compensation. Hence the Court does not in any way dictate 
or prescribe how the states should prevent or repair any violations of this kind. 
In this respect there is no direct interference by the Court with the basic 
constitutional structure of the states. 

Essentially, therefore, and in accordance with the fundamental principles of 
'primarity' and 'subsidiarity' underlying the Convention, the Convention states 
are free to decide how to guarantee the Convention rights and freedoms to the 
people living on their territories.43 As was set out in chapter 2, the Court 
normally does not interfere with such freedom and it will not impose any 
obligations as regards the internal organisation of the states - it will only assess 
whether the state has complied with its Convention obligations as it is required 
to do by Article 1 ECHR. 

Nevertheless, chapter 2 demonstrated that the Court often sets strict and 
detailed requirements to be met by the national authorities.44 Although this 
may seem to be surprising in the light of the primarity principle and the notion 
of national sovereignty, the states themselves have actually asked the Court to do 
so, in particular at the high level conferences on the future of the Court in 
Interlaken (2010) and Brighton (2012). It is mainly in response to these requests 
that the Court has concretised the states' task to secure the fundamental rights 
and freedoms protected in the Convention. Examples were given in chapter 2 of 
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cases where the Court invited the states to introduce the possibility of judicial 
review of Acts of Parliament, which would enable the national courts to set aside 
statutory provisions that are in breach of the Convention. In addition the Court 
has obliged the national courts to construe national legal provisions in 
conformity with the Convention as interpreted by the Court. This obligation 
even extends to relations between private parties: the national courts must take 
account of the Court's case-law in explaining contractual clauses and in 
balancing interests in employment disputes. 

The national courts thus appear to have their own responsibility under the 
Convention to guarantee the conformity of their national law with the 
Convention provisions. Given the res inte1pretata of the Court's case-law they 
thereby have to take the Court's precedents into account and they must align 
their own judgments with those of the Court. If there are any constitutional 
limitations on their ability to do so, this may result in the state being held 
responsible for a violation of the Convention in Strasbourg. Accordingly, there is 
a strong incentive for the states to remove any constitutional obstacles to judicial 
application of the Convention. Indeed, given the support expressed in the 
Interlaken and Brighton declaratiops, it seems that the states have generally 
accepted this and that they are il!'deea willing to do so. 

3.2.3. Consequences for the national courts 

As a result of the obligations imposed on the States Parties to the Convention 
and the potential consequences thereof for their constitutional systems, it is not 
surprising that the Convention has had much impact on the work of national 
courts. The impact is even more significant because of the nature of the Court's 
interpretations of the Convention provisions. By using principles and methods 
such as evolutive and meta-teleological interpretation (i.e. interpretation based 
on the underlying principles and objectives of the Convention, such as respect 
for human dignity), and guidance on the need to protect fundamental rights in 
an effective and practical manner, the Court has read a great many rights and 
obligations into the Convention which the national courts have to take into 
account. 

Yet this does not mean that the Court shuts its eyes to the constitutional 
competences and position of the national courts, nor to the far-reaching 
consequences its case-law may have. Although the Court sets high standards to 
be met by national case-law and imposes its own Convention interpretations on 
the national courts, chapter 2 has demonstrated that the Court is keenly aware of 
its subsidiary position as an international court. The Court does not like to see 
itself as being at the top of a pyramid of European protection of fundamental 
rights, from where it hands down judgments which all national courts must 
obey. Instead, it regards its relationship with the national courts as one of 
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partnership and 'shared responsibility' in a common project aiming at effective 
protection of fundamental rights. These notions of shared responsibility and 
partnership are expressed in different ways. 

First, it is clear that the Court consciously does not always rely on evolutive 
and meta-teleological interpretation, even though these interpretative principles 
are usually of central importance to its case-law. Chapter 2 has indicated many 
examples of cases where the Court did not provide a far-reaching, general 
interpretation of the Convention, but restricted its judgment to the facts and 
circumstances of the case.45 It was submitted in chapter 2 that this approach of 
'judicial minimalism' creates a wide latitude for the national courts. National 
courts may reason, for example, that a certain judgment of the Court was closely 
geared to the factual circumstances of a case, which may justify the conclusion 
that there is no reason to amend an established national line of case-law. Another 
approach the Court clearly uses to give leeway to national law is its 'in for a 
penny, in for a pound' approach.46 If the Court adopts this approach it will not 
give any sweeping interpretations of Convention provisions, e.g. stating that all 
social benefits of a certain type must be regarded as 'possessions' for the 
purposes of the right to property, or that single-parent adoption is protected by 
the right to respect for one's family life in Article 8 ECHR. Instead, the Court 
will examine whether national law recognises any such right or claim and 
whether the relevant topic comes within the general ambit of the Convention. If 
so, it will conclude that the state has voluntarily decided to provide for a right 
falling within the general scope of the Convention and that, for that reason, 
minimum fundamental rights safeguards should be provided, such as procedural 
safeguards meeting the demands of Article 6 of the Convention and the right to 
non-discrimination. This approach allows the states much discretion, as they 
can still decide not to provide for a certain right if they want to avoid the 
applicability of the Convention. Moreover, in cases where this so-called 'in for a 
penny, in for a pound' approach is followed, the applicability of the Convention 
appears to be restricted to Articles 6 and 14, i.e. procedural safeguards and the 
prohibition of discrimination. 

Second, as is well known, the Court often leaves a certain margin of 
appreciation to the states.47 Especially where a wide margin is accorded to the 
states, the Court will exercise judicial restraint in its assessment of the 
reasonableness of a state's interference with Convention rights. The Court has 
accepted that national courts are generally better placed to establish the facts or 
provide for a balance of interests and it will often rely on the balance of interests 
struck by them, especially in cases of conflicting fundamental rights. 
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Third, the idea of a partnership or shared responsibility between the Court 
and the national courts is expressed in the Court's reliance on the quality of 
national judicial procedures and national case-law. On the one hand, the Court 
has imposed many procedural obligations on the states, encouraging them to 
guarantee a high level of legal protection and to provide for accessible and fair 
judicial remedies. On the other hand, if the Court is confident that such 
procedural obligations seem to have been complied with, it appears to be very 
willing to trust their outcomes.48 In many cases it will then only superficially 
assess the substantive reasonableness of a justification or balancing exercise, thus 
showing a highly deferential attitude towards the national courts. 

Finally, the notion of shared responsibility is apparent from the way the 
Court engages in dialogues with national courts.49 Sometimes the Court accepts 
the invitation by a national court to assess its interpretation of one of the 
Court's judgments. In other cases, national courts may expressly indicate in 
their judgments that, in their view, a Court precedent conflicts with deeply 
entrenched legal or constitutional principles and that, for that reason, they are 
unwilling to implement the precedent through their case-law. The Court will 
respond to such a judgment by diligently considering whether its precedent 
should be modified because of ~th/national court's objections. Although this 
will not always result in a change of interpretation, it may lead to refinement 
and slight adaptation, or at the least to deeper argumentation in favour of a 
certain interpretative choice. 

For the national courts as well as the ECtHR, these forms of 'dialogue' by 
means of judgments can contribute to mutual respect for one another's work and 
one another's views as to the appropriate way to interpret the Convention. To 
guarantee a successful dialogue, however, it is important that the national courts 
sufficiently clearly express their criticism and objections in a legal manner. 5° If 
they do not do so, it will be difficult for the Court to know of the existence of 
friction between its own interpretations and national law. 

In the future, the dialogue between the Court and the national courts may be 
bolstered even further by the entry into force of Protocol No. 16, which provides 
for a formal procedure for national highest courts to ask the Court's advice about 
issues concerning the interpretation of the Convention. 51 Although some 
criticism of this procedure has been expressed, especially as to its possible 
politicising effects, it may certainly add to the image of partnership and 
mutuality between the Court and the national courts. 
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3.2.4. Conclusion 

The Convention's impact on national case-law is evidently at least partly due to 
the various obligations, doctrines and principles the Court has developed over 
the years. This section has shown that the Court's judgments have res 

interpretata, which means they express binding interpretations of the 
Convention text. The Convention States, including their national courts, must 
heed these interpretations in order to comply with their obligations under the 
Convention. The national courts accordingly must ensure their national laws are 
construed and applied in accordance with the Convention provisions as 
interpreted by the Court. Especially since the Court often uses its interpretation 
methods and principles to provide for extensive interpretations of the 
Convention, the national courts' obligations under the Convention are very far­
reaching indeed. 

At the same time it must be stressed that the Court leaves much latitude to 
the national authorities, in particular the courts, in finding appropriate ways to 
respect their obligations under the Convention. It does not only do so through 
its famous margin of appreciation doctrine, but it also has developed and 
employed various methods of interpretation to reduce the impact of the 
Convention. Examples mentioned in the above are its application of procedural 
review, the 'in for a penny, in for a pound' approach and the use of judicial 
minimalism. By using such approaches and doctrines the Court consciously 
strives for cooperation with the national courts as coequal partners, rather than 
for top-down imposition of its own views. Indeed, the Court's overall objective 
seems to be to arrive at a high level of protection of Convention rights which is 
well-supported by its national judicial 'partners'. 

3.3. SYNTHESIS OF THE FINDINGS OF THE NATIONAL 
REPORTS 

3.3.1. Introduction 

In the previous section we explained that the Court encourages the national 
courts to adopt interpretations and standards that are in conformity with its 
case-law by means of judicial dialogue and through various argumentative 
techniques and doctrines. An important question raised by this is how the 
national courts respond to the Court's approach. Do they actually comply with 
the Court's requirements and obligations? What role do the national courts' 
constitutional competences play in this respect? Chapters 3-8 have answered 
such questions for the six states under review. In the current section we aim to 
summarise and synthesise the findings of these chapters before turning to 
answering the overall question of the extent to which ECHR law and national 
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constitutional law influence the national courts' implementation of the 
Convention. 

3.3.2. Formal powers to execute judgments against the State 

As was mentioned before, Article 46 ECHR entails an obligation for the states to 
execute a Court judgment in which it has found a violation of the Convention. 
The national courts can play different roles in complying with this obligation. 

First of all, the states studied, with the exception of the United Kingdom, 
provide for the possibility of reopening of judicial proceedings if the violation of 
the Convention has been caused by a procedural defect. The national court is 
then obliged to take account of the Court's judgment in reassessing the facts and 
legal issues of the case. The Court does not require the introduction of this 
possibility of reopening, but it has frequently stressed its value and importance. 

In Sweden, a finding of a violation by the Court could give rise to reopening, 
but only if the violation is a manifest one. In particular, the case-law on 
reopening criminal cases is restrictive. Reopening of criminal proceedings in 
France is possible if the violation ha~ actually resulted in negative effects for the 
individual applicant which <;iJ<lnhot be repaired by means of financial 
compensation (just satisfaction awarded under Article 41 ECHR). In response to 
the Court's invitation, Belgium, Germany and the Netherlands have provided for 
more generous possibilities for reopening of criminal proceedings. Procedures 
for reopening in all states are restricted to the individual case which has led up 
to the Court's judgment. There is no right to have their proceedings reopened for 
other individuals, even if they find themselves victims of a similar violation of 
the Convention. 

In France, the Netherlands and the United Kingdom there is no possibility 
for reopening of civil and administrative procedures, although administrative 
law usually allows for a new administrative decision to be taken. In Germany a 
possibility for reopening of civil proceedings exists and Sweden provides for a 
procedure for reopening of administrative proceedings. 

Clearly, therefore, national criminal courts in the six states generally have 
more ability to execute Court judgments than national administrative and civil 
courts have, but in the majority of states the possibility of reopening of 
procedures allows national courts to become engaged in implementing the 
Convention. 

In addition, there is sometimes a possibility to bring liability proceedings 
against the state if the ECHR violation has resulted from a judicial decision. In 
the Netherlands the possibilities to do so are limited and they will usually only 
be successful if the courts have acted in manifest violation of the Convention. 
Somewhat similarly, procedures against the State to obtain redress can be 
brought in France and Sweden, although they will only be successful for the 
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applicant in a small number of cases. In the United Kingdom it is possible to ask 
the courts to end an ongoing violation of the Convention, e.g. a detention which 
is alleged to be contrary to Article 5, but this possibility is rarely used. 

Finally, some of the states (notably the Netherlands and Sweden) allow the 
national courts to award financial compensation or compensation in kind (e.g. 
early release from prison) if judicial proceedings have taken an unreasonably 
longtime. 

3.3.3. Frequency of references to Strasbourg case-law; acceptance of res 
interpretata 

In all states under review, courts regularly refer to the Court's judgments. If a 
Convention right is invoked in judicial proceedings in the Netherlands, for 
example, the national courts generally take account of the interpretation given 
by the ECtHR and apply the standards and conditions developed in the Court's 
case-law. It does not make any difference for this if the Netherlands actually was 
the respondent party in a case before the Court; the Dutch courts obviously 
(though implicitly) all accept the interpretative force of the Court's precedents. 
In Belgium, France and Germany, the courts likewise make frequent references 
to the Court's jurisprudence and respect the res interpretata of its judgments. In 
the United Kingdom the courts also systematically refer to Strasbourg case-law. 
Interestingly, the Human Rights Act even expressly obliges them to take the 
Court's interpretations into account. The situation in the Swedish courts is a bit 
different, as it was 1995 before they obtained competence to apply directly the 
Convention provisions. It is not surprising, then, that references to Strasbourg 
case-law have been less visible in their case-law. The Swedish courts are prepared 
to interpret their national legislation in the light of the ECHR acquis, even 
though generally they appear to favour statutory interpretation based on 
historical, teleological or grammatical interpretation. Nevertheless, it was noted 
in chapter 7 that there is continuous (and not always linear) development in the 
case-law of the Swedish courts and some courts have been willing to not only 
follow but also expand the substance of the Convention as interpreted by the 
ECtHR.52 

From the study of the case-law of the ECtHR (chapter 2) it appeared that the 
Court imposes positive obligations on the national courts to take account of the 
Court's judgments in cases between private parties, e.g. by explaining 
contractual clauses in conformity with the Convention. Chapters 3-8 disclose 
that these obligations are met in all the states and that national courts regularly 
apply the Convention in horizontal relationships. Different modalities are used 
to give such effect. The Belgian Constitutional Court and the French courts, for 
instance, tend to apply the Convention provisions directly, while the courts in 

52 Chapter 7, section 5.2. 
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other states and the Belgian Court of Cassation usually opt for indirect 
application, e.g. by interpreting open-ended clauses of private law in line with 
the Convention. Swedish courts are more cautious of embracing the horizontal 
effect of the Convention provisions, although Swedish labour courts sometimes 
apply Convention provisions (in their form as provisions of national law) in 
employment cases. 

3.3.4. Adjusting national case-law because ofECtHR precedents 

Judgments of the Court regularly cause adaptations to be made to national case­
law in all six states. Since res interpretata is regarded as a leading principle it 
thereby turns out to hardly be relevant if the judgments are directed against 
another state. Swedish courts are less used to 'translating' Strasbourg case-law to 
the national context and more used to applying legislation in line with their 
original and textual meaning. However, even in Sweden there is an increasing 
tendency to respond to the Court's judgments. 

Although all national courts thus regularly follow-up on judgments of the 
Court, the analysis of their case-law, demonstrates that they do not show any 
'marionette behaviour'. Especialjy itr Belgium, Germany, the Netherlands and 
France, the courts are inclined to transform the Court's interpretations and 
judgments into more easily manageable standards which fit in better with the 
national legal system. Sometimes the courts thereby show quite some creativity, 
opting for a very narrow reading of Strasbourg precedents or even for deviations 
of the Court's approach; examples of this have been shown in particular for 
Belgium and the Netherlands. In Germany, 'transformation' of Convention 
standards into national standards is also accepted, but it is generally held that 
this should not lead to real deviations from the Court's case-law. 

In the United Kingdom, too, courts generally diligently follow the Court's 
interpretation, although they also often slightly adapt the standards and 
doctrines adopted by the Court. It is important to note, however, that the legal 
character of a Court precedent in the United Kingdom is not equal to that of a 
precedent of the national highest courts. This means that lower courts have to 
continue applying the national case-law, even if this seems to be in violation of 
the Convention, until a higher court has decided to bring the case-law in line 
with the Convention. 

It only very rarely occurs that judgments of the Court are actually set aside 
because they are considered to be at odds with national constitutional principles 
or national law. For the Netherlands, for example, only one example has been 
given of this, and even this judgment was not very fundamentally reasoned as 
being an intentional deviation from the Court's approach. Fundamental 
underpinning of deviating judgments is stronger in other states. The British 
Supreme Court has indicated, for example, that it does not consider itself to be 
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bound by ECtHR judgments which clearly show that the Strasbourg Court has 
misunderstood national law or which are considered to be plainly incorrect. This 
robust stance, however, hardly ever has the result that a judgment of the 
Strasbourg court is actually set aside and replaced by a national interpretation. 
The Court's judgments in practice almost always appear to lead the national 
interpretation of the Convention. 

Similarly, it is well known that the German Federal Constitutional Court has 
always stressed its competence to set aside Strasbourg judgments if they are 
incompatible with fundamental constitutional values. Here, too, however, this 
theoretical competence has not yet been used in practice and, again, the general 
rule appears to be that the Court's interpretations are accepted. Lower courts 
which refuse to apply an interpretation given by the Strasbourg Court because of 
constitutional objections are even corrected by higher courts. 

The Belgian courts also do not seem to be inclined to disregard the Court's 
interpretations, but on rare occasions this happens. On these occasions, the 
reasons for doing so are explained in a detailed and extensive judgment. 

It is evident, therefore, that many national courts can dispose of implicit or 
explicit constitutional safety valves to ensure that the interpretations of the 
Court which are in clear conflict with national (constitutional) law do not need 
to be applied. It is equally obvious, however, that there is hardly ever any need to 
rely on such mechanisms, probably mainly because straightforward conflicts are 
almost always avoided by techniques of creative adaptation and transformation 
of the Court's standards. 

On the rare occasion that a national court refuses to apply a Strasbourg 
precedent, this may give rise to a case before the Court. We already mentioned in 
section 3.2.3 that such a case leads the Court to careful examination of the 
national reasoning and to reassessment of its own standards. This may result in a 
sort of dialogue between the national court and the ECtHR, although this is 
usually only a brief conversation. In Germany, for example, the Federal 
Constitutional Court changed its case-law after the Strasbourg Court had found 
violations in cases about respect for private life and about habeas corpus rights. 53 

This led to new cases before the Court, in which the Court examined whether 
the new interpretations sufficiently corresponded with its precedents. Since it 
held this to be the case, no further adaptations were necessary and the dialogue 
was closed. 

In other cases the conversation appears to have been a more extended one. 
For Belgium, for example, chapter 3 mentioned an older case in which the Court 
of Cassation refused to follow-up on a judgment of the Strasbourg Court. When 
a new case on the matter was brought before the Court, it found that there was 
still a violation of the Convention because of the flawed follow-up of the first 
judgment. Only afterwards did the Court of Cassation change its approach. The 

53 Chapter 5, section 5.4. 
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most lengthy and elaborate dialogue thus far is visible between the Court and 
the United Kingdom, where the courts are presently involved in a dispute with 
the Court about the use of hearsay evidence, i.e. the use as evidence in criminal 
proceedings of declarations of witnesses which cannot be questioned by the 
defence.54 The Court had developed a rather elaborate case-law on the topic, 
which proved to be unacceptable for the courts in the United Kingdom. Indeed, 
the Supreme Court expressly refused to adopt the standards and criteria of the 
Strasbourg Court as they would be irreconcilable with the main principles of 
criminal procedure in the United Kingdom. In a new case against the United 
Kingdom on the matter, the Grand Chamber slightly changed its standards, yet 
it also rejected some of the objections and arguments made by the national 
courts. This dialogue is still to be continued, as it is now up to the British courts 
to respond to the Grand Chamber's findings. If they do not accept these, it is 
likely that the dispute is again presented to the Court. 

3.3.5. 'Positive deviations' and the application of the 'mirror principle' 

All national courts in the states under; review endeavour to interpret national law 
" in harmony with the Conventio~ sc)' as not to fall below the minimum level of 

protection provided by the Convention and the case-law of the Court. The 
question may arise, however, of whether they are willing to go any further and 
deviate from the Convention standards in a 'positive' manner, i.e. by providing 
more protection to fundamental rights than is strictly required by the Court. 
Although Article 53 allows the courts to set national protection of Convention 
rights on a higher level than that offered by the Court, none of the courts seem 
much inclined to make use of this possibility of positive deviation. They prefer to 
use, either implicitly or explicitly, a 'mirror principle' approach. The mirror 
principle derives its name from an opinion of the United Kingdom Law Lord 
Bingham, in which he considered that it would be the task of the national courts 
to 'mirror' the standard of protection required by Strasbourg case-law.55 This 
means that it is first and foremost the task of the national courts to ensure that 
the national standard of protection does not fall below that required by the 
Strasbourg Court ('negative deviation'). In Lord Bingham's view, however, 
'mirroring' also means that positive deviations are not acceptable, in the sense 
that national courts should not add to the Strasbourg level of protection. He gave 
several reasons to adopt such a mirror principle in the United Kingdom, most of 
which in some way relate to the constitutional position of the courts. Offering 
more protection than strictly required would result in highly creative judicial 
law-making, which would be at odds with the separation of powers and the 
sovereignty of Parliament. Similar arguments have been presented by the Dutch 
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Supreme Court, which also expressly held that it is not up to the Dutch courts to 
offer a higher level of protection than strictly required by the Convention, and 
the same appears to be true for France. Other national courts have less explicitly 
denounced the possibility of offering additional protection. In chapter 3 it was 
indicated, for example, that the Belgian courts have never expressed a view on 
this. Nevertheless, the analysis of Belgian case-law shows that no such additional 
protection is provided in practice. 

If there is a desire to provide more protection of fundamental rights than is 
guaranteed by the case-law of the Strasbourg court, there appear to be different 
avenues more suited to doing so than by direct application of the Convention. In 
particular in Germany the fundamental rights standards provided by the Basic 
Law prevail, which may easily be higher than the standards required by the 
Court. Here (as in Belgium and France), it is possible to rely on national 
constitutional provisions rather than on the Convention if one prefers a special 
standard of protection. Application of a mirror principle-like approach thus can 
be avoided. In states where constitutional review is non-existent, such as the 
United Kingdom and the Netherlands, this is clearly not an option. 

3.3.6. Adopting typical Convention doctrines 

The frequent references made by national courts to the Convention and the 
Court's judgments witness the impact of the Strasbourg case-law on national 
case-law. National courts tend to apply the standards and criteria developed by 
the Court and they only deviate from these if there is good reason to do so. It is 
also relatively easy for national courts to apply the Court's standards, which are 
often usefully concrete and detailed; one only needs to think of the refined sets 
of standards to decide on defamation cases or the lists of balancing factors in 
cases concerning the expulsion of minors. 

Another still related question is whether the national courts do not only 
apply such standards, but have actually started to think and reason in a way 
similar to that of the Court. If they do, this should be apparent from cases where 
questions of interpretation arise that have not yet been answered by the Court. 
Surely such questions can usually be answered by relying on classical national 
methods of interpretation, such as textual or historical interpretation. The deep 
influence of the Court's case-law could be apparent here, however, from the 
national courts' use of typical ECHR interpretation methods, such as meta­
teleological interpretation, evolutive interpretation or consensus interpretation. 
Similarly, deep influence of the ECHR could be discerned if the courts start to 
apply typical ECHR notions such as that of 'necessity in a democratic society' or 
the margin of appreciation doctrine even in cases where this is not required by 
Strasbourg case-law and even outside the context for which these notions and 
doctrines were originally developed. 
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Examples of such 'autonomous' application of Convention methods are 
extremely rare where interpretation and delineation of the scope of Convention 
rights are concerned. No examples were given for Belgium, Germany and 
Sweden. In chapter 6 on the Netherlands, one example was given of the use of 
meta-teleological interpretation by the Central Appeals Tribunal, by means of 
which it applied Article 8 of the Convention in a new context. The Central 
Appeals Tribunal thereby referred to the central ECHR notion of human dignity 
to reason that in extraordinary cases the State has the obligation to provide for a 
minimum level of subsistence for illegal immigrants. In most other cases, 
however, the Dutch courts tend to refer to concrete judgments of the Court 
without making express mention of the interpretative principles used in these 
judgments and without applying these principles independently. 

By contrast, the Court's interpretative principles are relatively often 
mentioned in the United Kingdom, but it seems that the British courts pay mere 
lip service to the Court's approach: they do not actually apply and use such 
principles to underpin a new line of reasoning independently of the Court's 
concrete precedents. This is only different for the method of consensus 
interpretation, of which a few examples of application have actually been given 
for the United Kingdom. In these! cases the courts mainly used this method as an 
argument for not having to give any new interpretation to the Convention 
because of the lack of European consensus. 

The margin of appreciation doctrine proves to be a much more attractive 
instrument for national courts. Especially in the Netherlands this doctrine is 
frequently invoked. If the Court leaves a wide margin of appreciation to the state 
(as regularly occurs in cases on social security law, for example), Dutch courts 
often deduce from this that this margin of appreciation is particularly relevant 
for the legislature. For that reason the courts almost always exercise restraint in 
cases where the Court has left a wide margin to the states. It is thereby scarcely 
acknowledged that the doctrine was not developed to be used by the national 
courts and that it is really a tool for the European Court of Human Rights to 
help it position itself vis-a-vis all national authorities. The same is true for 
Belgium, although the use of the doctrine is less standard than in the 
Netherlands and it is not used by all courts. In the United Kingdom, by contrast, 
it is expressly recognised that the doctrine is not applicable on the national level. 
Instead, other forms of deferential review are usually applied. Similarly, no 
examples of direct and independent application of the margin of appreciation 
doctrine were found in Germany and Sweden. 

This brief overview demonstrates that the national courts are not so deeply 
influenced by the typical ECHR approach as to lead them to adopt the Court's 
approaches and methods as part of their own national set of judicial 
argumentative techniques. They only refer to the standards of the Court if their 
applicability directly follows from one of the Court's precedents. This seems to 
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be different only for the margin of appreciation doctrine, which is 
enthusiastically referred to in the Netherlands and, to a lesser extent, in Belgium. 
It can be remarked, however, that the application of this doctrine does not lead 
to any deep penetration of Convention standards and notions into national law. 
On the contrary, it often serves to fend off appeals to Convention rights and it 
results in highly deferential review against standards of arbitrariness or manifest 
unreasonableness. 

3.3.7. Taking constitutional competences seriously: judicial restraint 

One of the questions raised in the six comparative chapters was whether and to 
what extent the national courts take account of their constitutional systems and 
judicial competences when deciding on Convention cases. It might be assumed 
that, because of the supposed impact of the obligations imposed by the Court, 
the national courts are easily inclined to transgress the limits of their judicial 
task or at the least exercise more strict and critical review than they would 
normally do. Chapters 3-8 show, however, that there is no particularly strict 
review by national courts in any of the states if Convention rights are invoked. 
This is particularly true for Sweden, where for a long time, the Swedish 
Constitution expressly limited the powers of the courts to review statutes and 
Government decrees for conflict with the Convention to situations of manifest 
violations of the Convention. This limitation was removed from the Swedish 
Constitution in 2011, but for the time being this has not resulted in any less 
judicial restraint by the Swedish courts. The Swedish legislative process generally 
takes account of human rights concerns, which partly explains the reluctance 
which continues to exist regarding reviewing legislation for its compatibility 
with Convention provisions. 

Such a formal limitation of judicial powers never existed in the other five 
states, but even there, the application of Convention rights does not appear to 
result in special judicial activism. In Germany and France, judicial review in 
fundamental rights cases tends to be relatively strict, but this does not appear to 
be related to a particular Convention influence. In Belgium and the Netherlands, 
the national courts tend to exercise judicial restraint if they are confronted with 
cases about the Convention compatibility of Acts of Parliament or even 
administrative decisions. Intensive review of the justification of an interference 
with Convention rights is exercised only rarely. Usually it is limited to the 
situation where a prima facie case was made of a serious breach of fundamental 
rights. More often the courts pay deference to the legislative or administrative 
authorities, invoking the margin of appreciation doctrine (in the Netherlands) or 
referring to the discretionary powers and the democratic legitimacy of the bodies 
responsible for a certain act or measure. Furthermore, in the Netherlands the 
Supreme Court may even consider it prudent to refrain from applying the 
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Convention when an inconsistency between domestic law and a Convention 
provision can only be removed by making choices that should be left to the 
legislature. In Belgium, the Court of Cassation might rule in a similar situation 
that the such a situation might cause the Court of Cassation to hold that the 
Convention provision lacks direct effect in the case under consideration. In the 
United Kingdom, the judicial duty of respect for the competences of the other 
powers of government is readily apparent from the prohibition in the Human 
Rights Act to set aside or disapply statutory acts. The British courts have derived 
from this that it would not be appropriate to intervene too easily in the exercise 
of discretionary powers by the legislature. In practice, however, the level of 
restraint to be exercised varies and the courts pay increasing attention to a 
variety of factors that could help to determine the appropriate intensity of review. 
In particular, less discretion appears to be allowed to administrative bodies. 

3.3.8. Conclusion 

Based on the findings in chapters 3-8 of this book, we can conclude that the 
national courts in all the legal systems investigated attach great value to the 

J 
judgments of the Court. Until re<J'ently the Swedish courts had only a few powers 
to review compatibility of national legislation with the Constitution or the 
Convention, so it is logical they have not developed any practice or tradition of 
striking down legislation by applying or taking into account the Court's 
precedents. Moreover, it is clear that there is limited experience with 'translation' 
of Strasbourg case-law, since more classical methods such as historical and 
textual interpretation are usually relied on. It is nevertheless important to note 
that the Swedish courts increasingly aim to explain national legislation in 
conformity with the Convention, even in private law relationships, and they 
strive to implement judgments rendered against Sweden in an appropriate 
manner. In these endeavours the Court's interpretations appear to play an 
important role. 

Generally, we can also conclude that the national courts are strongly 
inclined to follow the Court's interpretations, yet at the same time they tend to 
fit in the Court's standards with their own legal systems as much as possible. By 
doing so they often bend and twist the Court's interpretations a little, 
transforming them into standards that they can easily apply. This does not 
mean to say the national courts often really deviate from the Court's precedent. 
It is very rare for the national courts to set aside a precedent decided by the 
Court because it would conflict with national (constitutional) principles. In 
these rare cases, moreover, this often leads to a dialogue with the Court, which 
eventually may result in adaptation of either the Court's standards or those of 
the national courts. 
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As a result of the national application of the Court's standards, these 
standards clearly have significant impact on national law. Nevertheless, the 
influence appears to run no deeper than to mean that national courts actually 
apply the Convention standards to those cases for which they have expressly 
been developed. The Court's interpretative principles and doctrines are rarely 
used independently and autonomously to justify, for example, the national 
courts' own definition of Convention terms. Hence, the national courts' 
argumentative toolbox has not been supplemented by tools such as evolutive or 
meta-teleological interpretation. This is only different for the margin of 
appreciation doctrine, which is often invoked in the Netherlands to justify the 
exercise of judicial restraint. 

Finally, we can conclude from this study that the national courts hardly ever 
use their constitutional powers in an activist manner. Most national courts 
implicitly or explicitly rely on a mirror principle, which means that they will not 
deviate from the standards of the Convention, neither in a negative sense (falling 
below the minimum level of protection required by the Court), nor in a positive 
sense (providing for additional protection). The main reason for embracing a 
mirror principle is found in the need to respect the separation of powers and the 
limited law making competences of the courts. It is also noticeable that the courts 
generally exercise judicial restraint in their relation with the legislature and the 
administrative bodies, even in cases where Convention rights are at stake. 

This short resume of the findings of the comparative study illustrates that it 
can hardly be said that the national courts behave as marionettes of the Court 
and that the obligations imposed on them by the Court result in judicial activism 
or in application of Convention standards that is difficult to reconcile with the 
constitutional position of the courts. The opposite appears to be true: the 
national courts carefully assess the obligations imposed on them to see how they 
can be adapted and applied in their own systems, without transgressing their 
constitutional powers. Judgments of the Court which are considered to be really 
incompatible with national constitutional law may be interpreted in conformity 
with national law or even be set aside. At least some of the courts seem to be 
inclined to actively engage in a dialogue with the Court about the best 
interpretation to be given to Convention terms. 

Interestingly, moreover, the design of the constitutional system for 
implementation of international law does not seem to matter very much for the 
way in which the national courts behave. Sweden, however, has a strongly dualist 
tradition and a strong view on the limited role of courts in reviewing legislation. 
It is clear that the Convention and the Court's interpretations necessarily play a 
limited role in this particular state when it comes to striking down legislation. In 
addition, some slight differences can be noted between states where the courts 
have a power of constitutional review and states where such power is lacking, in 
particular where there is the possibility to offer additional protection to 
fundamental rights. Generally, however, we may conclude the constitutional 
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system for the implementation of international law makes little difference for the 
frequency of references to case-law of the Court or the way in which the Court's 
standards and principles are applied. 

4. DEBATE ABOUT THE COURT AND ITS 
CASE-LAW 

4.1. INTRODUCTION 

In the introduction to this book we explained that, over the past few years, there 
has been a surge of fundamental criticism of the Court and its judgments in the 
United Kingdom and, though with a different intensity, the Netherlands. In the 
critics' view the Court is too activist and it interferes too easily and too often with 
the discretion of the domestic authorities. As a result the Court is said to 
endanger and harm national sovereignty as well as democracy. This is considered 
all the more problematic as the Court compels the national courts to apply its 
standards and act in accordance witlyall its judgments. This may have the result, 
so it is thought, that the national tourb are also increasingly activist in protecting 
fundamental rights. This risk of national judicial activism and transgression of 
competences is assumed to be particularly strong in states with a monist tradition 
(the Netherlands) and states that have created special competences for judicial 
review in cases concerning Convention rights (the United Kingdom). 

One of the objectives of this book was to analyse the criticism of the Court to 
assess its impact on broader debates about constitutional powers of national 
courts. We also noted it would be interesting to examine whether the existence 
of criticism resulted in a different attitude at the Court, which perhaps would be 
more careful in imposing obligations on the national courts or would generally 
leave the states more discretion. In this section we present a short overview of 
the main findings in this regard. As in the previous section, we first summarise 
the response by the Court (section 4.2). Subsequently we briefly discuss the 
existence, nature and impact of the debate in the six states under review (section 
4.3). We conclude the section with a short resume of the most important findings 
(section 4.4). 

4.2. DEALING WITH NATIONAL CRITICISM AND 
NATIONAL DEBATES BY THE COURT 

Debates and controversies about the case-law of the Court have always existed. 
They can even be considered to be inevitable if it is understood that the Court is 
inherently engaged in deciding on highly divisive issues concerning national 
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sensitivities and priorities. 56 The interviews at the Court made clear that the 
Court considers criticism to be of great value and it continually strives to 
adequately respond to it. The Court wants to find out where criticism comes 
from, it will assess if it is reasonable and justified and it will internally discuss 
whether it should lead to adaptation of its case-law. Nevertheless, the 
interviewees stressed that criticism should never be blown out of all proportion 
and it should not lightly be considered to form cause for major change. 

The Court's reading of the criticism in the United Kingdom and the 
Netherlands is nuanced. To the extent the criticism relates to concrete judgments, 
they can respond to it by using its dialogical approach. For another part, 
however, the criticism is regarded as running much deeper, affecting the very 
heart of the system of supervision existing under the Convention. Explanations 
are sought for this in a variety of factors, including a generally felt need to 
reaffirm the value of national sovereignty and nationalism, as well as of 
parliamentary sovereignty and the majority rule. The respondents indicated that 
it is difficult for the Court to respond to this kind of fundamental criticism, in 
particular because it appears to be strongly related to specific national 
discussions about competences and does not surface to the same degree and in a 
similar form in other states of the Council of Europe. It would be undesirable 
and imbalanced to make significant changes in approach and judicial policy in 
response to the debate in only two states. Engaging in informal dialogue and 
explaining the Court's case-law appears to be regarded as the best way to deal 
with this type of criticism. 

According to the respondents at the Court, the debates in the United 
Kingdom and the Netherlands have not resulted in measurable changes in the 
Court's case-law. Indeed, the analysis of the Court's case-law in chapter 2 
confirmed that the developments in the Court's approach and standards are 
mainly determined by the type of cases presented and the legal questions raised. 
Nevertheless, some of these developments appeared to be related to conscious 
choices of judicial policy. As we mentioned before, the Court increasingly 
regards national courts as partners in a common project to protect the 
Convention rights on an adequate level. This attitude and the connected 
embracement of the notion of 'shared responsibility' seem to provide important 
explanations for the rise of procedural review and dialogue by means of 
judgments. Indeed, the respondents indicated that criticism expressed in 
national judgments is a most useful type of criticism for the Court, as it is 
phrased in concrete and legal terms and is therefore relatively easy and 
appropriate to respond to by means of the Court's own judgments. The 
respondents at the Court acknowledged that some of the Court's judges are 
sensitive to the accusation of activism, but they stressed this accusation is far 
from new. It is endeavoured for many a decade to find a proper balance between 

56 See in particular chapter 2, sections 6.1 and 6.3.1. 
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the need for effective protection of fundamental rights and respect for national 
legal and constitutional traditions. This was also confirmed by the analysis made 
of the Court's case-law in chapter 2, which disclosed that techniques to achieve 
such a balance were developed and refined long before the criticism in the United 
Kingdom and the Netherlands emerged. Within the Court, it is admitted that it 
will always remain a struggle to find the right balance. It is hoped, however, that 
the quality of its judgments and the existing argumentative techniques and 
possibilities for dialogue will enable it to respond to national criticism in an 
appropriate manner. 

4.3. CRITICISM IN THE STATES 

We have already briefly discussed the debates in the Netherlands and the United 
Kingdom in the above, as well as in the introduction to this book (chapter 1). As 
was further explained in chapter 6, the debate in the Netherlands emerged in the 
political arena and in opinions written by scholars in newspapers, but it appears 
not to have affected national case-law, in the sense that Convention rights cases 
are now approached differently tln.ati"before. Instead, highest court judges have 
stressed the importance of the Convention and its application by the national 
courts. The most important result of the criticism of the Court seems to be that it 
has been translated into a more general political debate about the position of 
national courts and their competence to review the compatibility of Acts of 
Parliament with international law. 

For the United Kingdom it is well known that there is severe criticism of the 
Court, especially on the conservative side of the present coalition cabinet, led by 
Prime Minister David Cameron. The debate in the United Kingdom is heavily 
fuelled by the media, parts of which constantly report very negatively on the 
Court and its judgments. A few (former) Supreme Court judges have also shown 
themselves to be critical of the Court's role. The resulting debate is multifaceted. 
Part of the criticism is directed at concrete judgments of the Court which are 
considered to be highly objectionable and in violation of important 
constitutional principles. Here one can think of the debate about voting rights 
for prisoners or the release of terrorist suspects who cannot be expelled to states 
where they run the risk of a flagrantly unfair trial. Another part of the criticism, 
mainly expressed in the media and lacking real foundation, concerns the 
impartiality and independence of the Court's judges. In addition, there are 
concerns about the Court's presumed activism, the expansion of the scope of the 
Convention, the danger of the Court for national sovereignty and the 
undemocratic character of the Court. In the United Kingdom, these debates 
seem to have greater consequences than in the Netherlands. Many critics of the 
Court have stressed that the Human Rights Act is to be blamed for requiring the 
national courts to follow the Court's case-law very closely, even if this is in clear 
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violation of the preferences of a parliamentary majority or the Court's approach 
is activist or undesirable for other reasons. Mainly for that reason they favour 
the adoption of real 'British' bill of rights, which is hoped to have particular 
impact on the behaviour of the national courts. Nevertheless, the proposal for 
such a bill of rights is extremely controversial. 

In the other states under review, any existing debate about the Court is much 
more modest in nature. In Belgium, France, Germany and Sweden, the overall 
legitimacy of the Court and its judgments is hardly subject to debate. In Belgium 
the extreme right-wing party Vlaams Belang has tried to start a debate on the 
impact of the ECHR, but it has not really succeeded in doing so. Sharp criticism 
has also been given by two Belgian scholars, one of whom happens to be the 
President of the Constitutional Court, who have argued that the Court has taken 
Convention protection too far in the fields of immigration law and social 
security. This criticism has not been picked up by the media and has hardly been 
expressed in politics. Moreover, in Belgium there is no such thing as a general 
debate about the competences of national courts in reviewing the compatibility 
of legislation for conformity with the Convention. 

In Sweden and France, discontent is sometimes expressed as regards concrete 
judgments of the Court, but this has not resulted in any wider debates about the 
position of the Court or, more generally, the competences and position of 
national courts. The same is true for Germany, where controversy in the media 
and politics mainly related to a few contentious judgments, especially those 
concerning the release of detainees who have been convicted for rape or murder. 
Again, however, this has not given rise to any concrete proposals to limit the 
effect of the Convention in national law. Quite to the contrary, the Federal 
Constitutional Court has accepted the controversial case-law of the Court and 
the general public seems to have resigned themselves to this. Besides this, a few 
leading German scholars (mostly former highest court judges) have made 
proposals to limit the impact of the Convention. Although these proposals are 
considered very interesting from an academic perspective, chapter 5 made clear 
that politicians have not actually taken up any of them. Indeed, no indication 
was found that one of these proposals could result in actual legal or constitutional 
change. 

4.4. CONCLUSION 

Serious debate on the impact of the Court's case-law is apparent in the United 
Kingdom and, albeit in a different tone and intensity, in the Netherlands. Both 
states have in common that the criticism has found a political and potentially 
legal and constitutional translation, although there are again important 
differences between the states. In the other states under review, the criticism is 
much more limited and has hardly surfaced in the media and politics. 
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Controversies and discontent usually relate to individual judgments which evoke 
the question of how they should be responded to in national law and policy. 
Although certain scholars and judges in Belgium and Germany have aimed to 
start a broader discussion about the Court's impact, these efforts have not found 
fertile ground. 

The ECtHR appears to be competent to deal with the concrete type of 
criticism that is visible in Germany, Belgium and France, especially if such 
criticism finds its way into concrete judgments in which it is clearly stated and 
explained why a certain precedent of the Court must be considered wrong or 
undesirable. Diffuse and relatively vague debates about activism or national 
sovereignty are much more difficult to respond to through the judgments of the 
Court, as it is very difficult to make a legal and judicial translation of political 
and ideological debates. Generally, however, the Court deals with this kind of 
criticism by striving to find a proper balance between the need to respect national 
sovereignty and national diversity on the one hand, and the need to protect 
fundamental rights on the other hand. It is very difficult to say if it has actually 
succeeded in finding this balance, as this will depend on the expectations one has 
of the Court's work. Some may find tl;lat the Court does not yet make sufficient 
use of its powers and should protlectfundamental rights more vigorously, while 
others may say that the Court should have more respect for national values and 
traditions and should be much more restrained in its approach. In fact, it hardly 
appears to be possible to have a purely objective and legal debate on this in which 
political, ideological and normative opinions do not play any role. 

5. CONCLUSIONS 

In the introduction to this book and of this final chapter, we stressed the deep 
impact of the ECHR on domestic law (in particular national case-law), as well 
the fundamental criticism to which this has given rise in the United Kingdom 
and the Netherlands. The aim of our study was to identify the different causes of 
this and to find out about the validity of two important assumptions. As a 
reminder, it is often thought that the great impact of the Convention immediately 
follows from the work of the Court, which has extensively interpreted the 
Convention by using its evolutive and autonomous interpretation methods and 
which has imposed many obligations on the national courts. In fact, it is 
sometimes assumed that only little freedom remains for the national courts, 
which have to copy the Court's approach and thereby necessarily easily 
transgress the limits of their own judicial competences. Alongside this, it often 
seems to be thought that there is a direct causal relationship between the extent 
of the courts' powers to implement international law (the Convention in 
particular) and the impact of the Convention on national law. 
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In the light of the findings of this study, we can conclude that both these 
assumptions have proven to be incorrect, or at the least over-broad and 
insufficiently nuanced. First and foremost, it has turned out that the character of 
the constitutional system for the implementation of international law through 
case-law is much less relevant than it is often thought to be. We found the impact 
of the ECHR on national case-law to be significant in all six states under review, 
regardless of their constitutional systems and the competences of the national 
courts. Whether the system is prevailingly monist, as in the Netherlands, France, 
Belgium or (increasingly) Germany, or prevailingly dualist, as in the United 
Kingdom and Sweden, national courts are ever more often confronted with cases 
in which the Convention is invoked and they cannot avoid applying its 
provisions as construed by the Court. In both the United Kingdom and Sweden 
judicial review of legislation is traditionally kept to a minimum and the 
inviolability of Acts of Parliament is a deeply rooted part of constitutional 
culture. Since 2011 it has been easier for the Swedish courts to exercise judicial 
review of legislative acts that conflict with the Constitution and the Convention 
and there are some examples of constitutional review based on the Convention, 
resulting in legislation not being applied. 

Interestingly, moreover, chapters 3-8 of this book disclosed a number of 
tendencies quite the reverse to what is often assumed. Presumably national 
courts in monist systems can use the Convention provisions as standards of 
review much more easily than national courts in dualist systems. It has appeared, 
however, from our study that in states with a more dualist tradition, where 
national constitutional values are traditionally considered to be of primary 
importance, the national courts equally loyally apply the Convention and rely on 
the Court's interpretations. Of course it is true that in a state like the United 
Kingdom, the national courts' competences are limited, with the effect that a 
national court cannot set aside or disapply Acts of Parliament to avoid a conflict 
with the Convention. Moreover, we found the national courts to be much more 
inclined to exercise judicial restraint by application of, for example, the 'mirror 
principle'. This means they will not easily provide protection to fundamental 
rights over and above the minimum strictly required by the Strasbourg Court. 
The courts in the United Kingdom also tend to assess the Court's interpretations 
rather critically. If they really do not agree with a precedent, for example because 
it does not fit in with well-established legal and constitutional principles, they 
may even disregard certain interpretations and follow their own approaches. The 
Federal Constitutional Court of Germany has likewise stressed that the national 
constitutional clauses and principles will prevail in the event of a conflict. 
Nevertheless, these theoretical and doctrinal starting points should not obscure 
the fact that, in practice, the case-law in both Germany and the United Kingdom 
is strongly oriented towards the Strasbourg jurisprudence. National statutory 
acts are usually interpreted in line with the Court's judgments and the Court's 
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approaches have strongly influenced national legal doctrines. It may be 
concluded that both systems are strongly characterised by 'Europarechtsfreund­

lichkeit', or an openness to European judgments. The Court's jurisprudence 
will be carefully followed and applied, except for the extremely rare situation of 
a problematic conflict with core principles of national (constitutional) law. 

By contrast, in more traditionally monist systems, the national courts appear 
to use many subtle instruments to mitigate the effects of direct applicability and 
priority of the Convention. Most of these instruments are directly related to the 
courts' general constitutional competences and their place in the national 
constitutional order. In the Netherlands, for example, there is the practice of 
'abstaining': even if an Act of Parliament is at odds with one of the Convention 
provisions, the national courts may leave it to the legislature to decide how such a 
conflict should be solved. In practice, the typically 'monist' competence to set 
aside national legislation is hardly ever used. Just as in the United Kingdom and 
Germany, Dutch courts (as well as courts in Belgium and France) prefer to avoid 
having to find a violation of the Convention by construing the text of the statutory 
provision in harmony with the requirements of the Convention. Moreover, the 
courts in the Netherlands, Belgium and France tend to give relatively creative and 
flexible interpretations to the Cout"t'stequirements. They do not always apply the 
Court's precedents very precisely, but often transform the Court's standards and 
criteria into national standards, often adapting and bending them a little in the 
process. Finally, we noted several examples of courts in monist states refusing to 
strictly follow up on an interpretation given by the Court. 

Clearly, courts in prevailingly monist states use many of the mechanisms and 
instruments which traditionally exist in dualist states. Chapters 3-8 of this 
book hence disclose a strong convergence as regards the application of the 
Convention by national courts, with the possible exception of Sweden. Perhaps 
this may explain why the impact of the Convention is so strong in all the states 
under review, regardless of the variation in their constitutional systems of 
implementation of international law. 

The second assumption studied in this book is that the strong impact of the 
Convention on national law is related to the intrusive and expanding case-law of 
the Court. This study has shown that, to a certain extent, this assumption is 
correct. The Court has imposed ever more obligations on the national courts, 
such as the obligation to interpret national law and even private law contracts in 
line with the Convention. In addition to this, the scope of Convention rights has 
been extended as a result of the Court's evolutive and autonomous interpretation, 
thus bringing ever more claims within the reach of the Convention. 

Simultaneously, the study of the Court's approach has shown that this 
assumption is over-broad. The widening and deepening of the obligations on the 
national courts have been accompanied by a parallel strengthening of the notion 
of dialogue between national courts and the European Court of Human Rights. 
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The Court actually invites the national courts to give their own interpretations 
to the Convention, even if they deviate from the Court's own case-law, because it 
regards this as a good way to ensure development of Convention law and, in the 
end, a more appropriate and suitable level of protection of Convention rights. 
The Court has also developed a range of mechanisms to help it protect 
fundamental rights while respecting the integrity of national constitutional and 
legal systems. Many of the Court's obligations relate to the quality and 
accessibility of national (judicial) procedures, and if such procedures appear to 
meet the Court's standards, the Court usually respects their outcomes without 
imposing its own value choices. The Court thus certainly requires its doctrines 
and criteria to be applied by national courts, but at the same time, it leaves 
national courts a wide latitude. For the Court, what counts is that the minimum 
level of protection of fundamental rights is safeguarded - the methods, 
constitutional competences and principles used by national courts to achieve 
that level are hardly considered to be relevant. 

In the light of these findings, the recent debates and controversies on the 
Convention in the United Kingdom and the Netherlands are all the more 
striking. This is even more so since similarly deep and fundamental criticism of 
the Court's work is barely present in Belgium, France, Germany and Sweden. Of 
course, in these countries, too, individual judgments of the Court are criticised, 
just like interpretations which are considered too extensive, yet such criticism 
has not been translated into political debates with any actual force. 

For Sweden, the reluctance towards constitutional review based on Court 
judgments can be partly explained by its constitutional system and traditions, 
particularly as regards building in consideration of human rights (including 
Court judgments) into the legislative process. The impact of the Convention on 
Belgian, French and German case-law is deeper, but even there hardly any 
controversy about the Court has surfaced. This makes it rather improbable that 
the existence of debate about the Court's position is directly related to the lack of 
constitutional competences to keep the Court's judgments at a distance or to the 
intrusive character of the Court's obligations. The explanation for the rise of 
controversies in the Netherlands and the United Kingdom is more likely to be 
found elsewhere. Perhaps, for example, explanations can be found in the political 
climate or in a general anti-Europeanist or anti-judicial attitude. This study, 
however, has not aimed at finding such non-legal and non-constitutional 
explanations - sociological or political science research is needed to discover 
these. 

Nevertheless, we submit as a hypothesis for further research that a possible 
explanation is to be found in a striking constitutional similarity between the two 
critical states, which sets them apart from the other states investigated: the lack 
of constitutional review. The courts in Belgium, France, Germany and Sweden 
do have such a competence of constitutional review and especially in Belgium, 
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France and Germany it is used as a vehicle to implement the Convention. The 
Convention and the Court's case-law are read into constitutional fundamental 
rights provisions, and constitutional norms are used in that form to review the 
Convention compatibility of statutory provisions. Surely the availability of 
constitutional review does not make any legal difference as to the outcome in 
concrete cases, since it does not really matter, from the perspective of protecting 
Convention rights, if the Convention is applied directly (as is possible in the 
Netherlands), through legislation (as in the United Kingdom) or indirectly, via 
national constitutional norms. It is not inconceivable, however, that it makes an 
intuitive difference if Convention rights find their way into national law directly 
or indirectly, via the national constitution. In the United Kingdom and the 
Netherlands, the Convention is clearly a substitute constitution or bill of rights, 
but with the strange characteristic of being interpreted in the last resort by an 
external, supranational body. This supranational body thereby has direct 
responsibility for interpreting the most fundamental rights of the individuals 
living in the states; the national courts should merely apply its judgments. In 
states where constitutional review is allowed, to all appearances it is the national 
constitutional court that is the final qrbiter in fundamental rights cases, rather 
than the Strasbourg Court. The wati6nal constitutional court thereby can act as 
intermediary between the national legal order and the Convention system, which 
may reduce the perception of the Strasbourg Court as directly interfering with 
national (constitutional) principles and values. 

As mentioned, we do not know if this difference may really explain the 
criticism. Yet if it were indeed to appear to form part of the explanation, an 
interesting, though perhaps rather paradoxical, option to bolster the 
acceptability of the Court would be to introduce a system of constitutional 
review by a constitutional court. For the national courts, this would create a 
possibility to internalise Convention standards more visibly and to make use of 
the buffer function of a constitutional text. 

All in all, we must conclude that the criticism of the Court remains an 
enigma. Most relevant here is that, in the end, the constitutional system for the 
implementation of international law hardly matters where the national courts' 
application of the Convention is concerned. The interaction between the Court 
and the national courts is a very special one, which sets the Convention system 
apart from other international law and which has a dynamic of its own. Indeed, 
there is much truth in the Court's own perception that there is a shared 
responsibility for protecting the rights of the Convention. 
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APPENDIX: QUESTIONNAIRE 
FOR NATIONAL REPORTS 

INTRODUCTION: CONSTITUTIONAL 
BACKGROUND/SYSTEM 

1. Can you briefly characterise your national constitutional system? Please pay 
attention to matters such as: 

- Character of the state (monarchy, republic, ... ) 
- System of government (parliamentary, presidential, ... ) 
- Character of the constitution (written, unwritten) 
- System for and extent of separation of powers (both horizontal (trias politica), 

and vertical (federation vs. unitary state, decentralisation or devolution)) 
- Judicial organisation 

STATUS OF INTERNATIONAL LAW IN DOMESTIC LAW 

2. a. Can you briefly characterise the status of international law (treaties, 
decisions/resolutions by international organisations, customary international 
law) in the constitutional order? Do treaties, decisions/resolutions by 
international organisations and/or customary international law form part of the 
law of the land? 

In answering this question, a distinction should be made between: 

provisions of international treaties 

customary international law 

binding norms created by international organisations (e.g. resolutions) 

non-binding norms created by international organisations (e.g. general 
comments) 

binding decisions/judgments in individual cases by international 

organisations (e.g. judgments of the ECtHR) 

non-binding decisions/judgments in individual cases by international 

organisations (e.g. views of the Human Rights Committee that monitors 

the implementation of the ICCPR) 
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It should be noted that this question pertains to international law generally, so 

it is not necessary to deal at length with the specific situation of EU law. 

b. If they form part of the law of the land, what rank do treaties, decisions/ 
resolutions adopted by international organisations and/or customary 
international law have in the national hierarchy of norms? Is there some kind of 
hierarchy? 

c. If international law is not part of the law of the land, by what methods is it 
guaranteed that the state complies with its international obligations under 
treaties, decisions/resolutions by international organisations, or customary 
international law? 

d. Do the competent courts apply treaties, decisions/resolutions adopted by 
international organisations and/or customary international law as such (i.e. as 
sources of international law) or are they transformed into sources of national law 
in the process of incorporation? Are there any differences* in practical 
consequences between the different ,approaches? Or is this a mere academic 
question without practical conse<fUehces? 

* One may think of differences in interpretation (application of the Vienna 

Convention on the Law of Treaties (VCLT) in case of application of the treaty 

(etc.) as such; application of national interpretation criteria in case of 

transformation) or differences in status after abolishment of the international 

treaty (in case of transformation, the continued existence of the national law 

provisions is secured, whilst this is not the case if the treaty (etc.) is applied as 

such). 

JUDICIAL REVIEW 

3. To what extent are the national courts (and/or non-judicial bodies, such as 
Councils of State) empowered to review the compatibility of Acts of Parliament 
and other legislation with the constitution? 

NB: the main intention for this question is to help explain if there are 

differences visible between (the system Jot~ constitutional review and review for 

compatibility with international treaties. Moreovet~ we would like to clarify 

whether constitutional review could be used (and perhaps is used) to avoid 

violations of the ECtHR. 

b. If they are competent to do so, what system of constitutional review is used, i.e.: 
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- a system of concentrated review (with a constitutional court having the final 
say on the interpretation of the constitution) 

- a decentralised system (where all courts have the power to decide on the 
constitutionality of Acts of Parliament) 

- anything in between? 

c. If there is a system of constitutional review, is there: 

- a system of a priori review, i.e. review of compatibility before an act is 
adopted by Parliament (e.g. advice by the Council of State) 

- a system of ex post review 
- a combination of a priori and ex post review? 

d. If there is a system of constitutional review, what kind of procedures are in 
place: 

- abstract and/or concrete control of norms by direct appeal? 
- abstract and/or concrete control of norms by means of preliminary 

questions? 

4. To what extent and how are the national courts empowered to review the 
compatibility of the constitution, Acts of Parliament, lower legislation, and other 
decisions taken by public authorities with treaties, decisions/resolutions adopted 
by international organisations and/or customary international law? 

If they are competent to do so: 

a. Do all courts have this competence (i.e. a decentralised system of judicial 
review) or is the competence limited to designated judicial bodies (e.g. a 
constitutional court or the highest courts)? 

b. Are the courts competent to give priority to international law if national law 
conflicts with treaties, decisions/resolutions adopted by international 
organisations and/or customary international law? If so: 

Is this competence based on national (constitutional) law? Or is it 
inferred from the nature of international law (e.g. the nature of self­
executing treaties or the principle of pacta sunt servanda)? 
Which formal competences do the courts have to give such priority (e.g. 
disapplying national law in the case at hand, declaring national law null 
and void)? 
Is there a difference between priority over legislation/acts of parliament 
and priority over the constitution? 
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Does declaring an act null and void have ex tunc effect or ex nunc effect, 
or is it possible for the court to set a time limit for the legislature to 
make amendments before the act looses its legal effect? 

IMPLEMENTATION OF THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS BY 
NATIONAL COURTS 

5. a. Do all the substantive provisions of the ECHR (including the various 
substantive protocols) have direct effect, i.e. are they self-executing/directly 
applicable? 

NB: This question does not refer to whether the ECHR and its Protocols are 
part of the law of the land, but to an issue which may arise after the latter 
question is answered in the affirmative, namely whether the national courts 
consider the substantive provisions of the ECHR and its Protocols of such a 
nature that they may avoid a conjjict with those provisions by applying them 
directly. Or are some of the fsubstantive) provisions of the ECHR and its 
protocols considered to be of such a nature that they can only be implemented 
by means of legislative measures? 
Of course, it is possible that the answer to this question cannot be given in 
general, since a relative approach is taken towards accepting direct effect (a 
relative approach is taken when the answer to the question of whether a treaty 
provision at issue is self-executing/directly applicable/has direct effect does not 
allow for a simple 'yes' or 'no', but may vary according to the context in which 
the provision is invoked). If this is the case, this should be mentioned in the 
chapter, preferably with a bit of explanation. In addition, sub-question (c) then 
becomes highly relevant, so it would be important to answer this question. 

b. To the extent that the substantive provisions of the ECHR and its Protocols are 
considered to be self-executing/to be directly applicable/to have direct effect, 
does this ipso facto mean that these provisions result in subjective rights 
enforceable before the national courts? Or are there any substantive provisions 
which are considered to be self-executing, but may not result in subjective rights? 
If so, please give examples. 

c. If some of the substantive provisions of the ECHR and its Protocols are 
considered to be of such a nature that they can only be implemented by means of 
legislative measures, or if this is accepted for a certain situation, are the national 
courts nevertheless competent to apply those provisions to establish state 
responsibility in cases where those provisions have been violated? If so, what 
remedies are possible? E.g.: 
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1) Are the national courts competent to order the state or its bodies to 
compensate for the damage caused by violations of non-self-executing 
provisions of the ECHR and its Protocols? 

2) Are the national courts competent to order the State to adopt (legislative) 
measures which are necessary to implement non-self-executing 
provisions of the ECHR and its protocols? 

NB: Please note that sub-question (c) might be relevant in three different 
situations: 

It is possible that according to national constitutional law or case-law the 
fact that a treaty provision is not self-executing/is not directly applicable/ 
has no direct effect does not exclude the provision from being used by the 
courts to establish state responsibility for non-compliance with this 
provision. 
It is possible that according to national constitutional law or case-law the 
fact that a treaty provision is not self-executing/is not directly applicable/ 
has no direct effect in certain contexts (= relative approach) -for example 
because the provision obliges the state parties to adopt a national 
statutory act of which the contents are only outlined in the provision. In 
this situation, it is not excluded that the provision has direct effect in 
other context, for instance when it is invoked in order to establish state 
responsibility for not adopting the statutory act in question. 
It is possible that according to national constitutional law or case-law the 
fact that a treaty provision is considered to be self-executing/to be directly 
applicable/to have direct effect does not exclude that the courts in some 
cases rule that the removal of inconsistencies between the national law 
and the treaty provisions involves political choices that should- in view of 
the separation of powers doctrine - be left to the legislature. (This has 
happened frequently in the Netherlands, where the courts tend to take an 
'absolute approach' towards the issue of direct effect.) In these cases the 
question may arise as to whether the treaty provision may nevertheless be 
successfully invoked to establish state responsibility. 

6. Are there examples of cases in which national legislation or national 
decisions have been set aside/declared null and void/disapplied because of a 
conflict with the ECHR?* 

a. Can you estimate if this occurs frequently/sometimes/rarely? 
b. If constitutional review is possible: can you estimate if the constitution is 

used more often/just as often/less often than the ECHR as a basis for holding 
that legislation or decisions do not comply with fundamental rights norms? 

c. Are there any examples where the court has declined to use the competence 
to set aside national legislation/decisions in order to respect separation of 
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powers (between the courts and the legislature or between courts and 
administrative bodies) or the sovereignty of Parliament? 

* The case may be that national constitutional rights, rather than ECHR 

provisions, are used as a basis to strike down legislation or that a combination 

is used of constitutional or ECHR provisions. If this is likely to occur, please 

mention this in the reply: it is very interesting to know if and in what cases such 

combinations are used and if and in what cases the constitution rather than 
the ECHR is used as a basis for review. 

7. Are the national courts competent to order* the national legislature to bring 
national law in conformity with the ECHR by means of amending or introducing 
legislation? 

Cf question 4.c. Question 4.c relates to state responsibility for violating non­

self-executing provisions of the ECHR, while this question is phrased more 

generally. 

cr' 
* A court may be competent tiP decide that an Act of Parliament violates the 

ECHR, but it may lack the competence or be reluctant to set aside the act, 

declare it null and void or replace the relevant provisions. In the Netherlands, 

the court may then sometimes conclude in its judgment that it is up to the 

legislature to adapt the relevant legislation to the findings of the court within 

its own area of discretion. This is a different situation, however, from that in 

which the court can actually order the legislature to change the relevant 

legislation, i.e. impose a legally binding obligation on the legislature to make 

changes - in the Netherlands, that would be impermissible because of the 

separation of powers between courts and the legislature. What we would like to 

know is if such a judicial competence to impose binding obligations to change 

Acts of Parliament exists in the various countries under study. 

8. Do national courts strive to interpret national law (including the national 
constitution) in harmony with the ECHR? 

9. Do national courts try to avoid conflicts with the ECHR by means of 
constitutional review or by means of construing national law in conformity with 
the constitution (Verfassungskonforme Auslegung)? 

10. Do national courts use EU law as a vehicle* to review the compatibility of 
national law with the ECHR? 

380 

*Some courts may be inclined to apply the EU Charter of Fundamental Rights 

or the general principles of EU law as recognised in the case-law of the CJEU, 

Intersentia 



Appendix: Questionnaire for national reports 

rather than the ECHR provisions, because of the stronger impact of EU law 

(resulting from the doctrines of direct effect and priority of EU law). 

THE IMPACT OF THE JUDGMENTS OF THE ECtHR 
ON NATIONAL JUDICIAL DECISION-MAKING 

11. Do the national courts, when interpreting and applying ECHR provisions, 
refer to judgments/decisions of the ECtHR? 

a. If so, do they do this standardly/frequently/sometimes/rarely? 
b. Does it make a difference if your state was not a respondent party to the case 

at hand? I.e., do the courts generally refer to the case-law of the Court as a 
whole (res interpretata effect), or is there special importance for the 
judgments/decisions to which the state has been a party? 

12. How do courts respond to judgments of the ECtHR in cases to which the 
state has been a party? 

a. What general ways are there for the national courts to respond to such 
judgments (e.g. reconsidering a case after reopening; changing interpretation 
of national law in similar cases)? 

b. Do national courts generally comply with the ECtHR's judgments in cases to 
which the state has been a party? 

13. How do courts respond to judgments/decisions of the ECtHR more 
generally, i.e. also in cases to which the state has not been a party? 

a. Do national courts try to adapt or limit the effect of the Court's judgments, 
e.g. by adapting the Court's interpretation to fit in as much as possible with 
the national legal system and the national legal traditions? 

b. Do the national courts apply a strict 'mirror principle' approach, i.e. do they 
apply the Court's interpretations as carefully and strictly as possible without 
offering more or less protection to fundamental rights? 

c. Do the national courts (sometimes) provide more protection to fundamental 
rights, e.g. by consciously applying national constitutional provisions or 
interpreting the ECHR provisions in a more protective manner? 

14. The case-law of the ECtHR includes (positive) obligations for national 
courts to apply the Convention in relations between private parties (i.e. in 
horizontal relationships). Courts have to refrain from interpreting contractual 
obligations in violation of the ECHR (Khurshid Mustafa & Tarzibachi, Pla & 
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Puncernau). When deciding on horizontal conflicts between rights (e.g. the right 
to freedom of expression and the right to respect for one's reputation) they have 
to take account of the ECHR, and sometimes they are required to interpret 
national law in a specific manner (e.g. family law cases should always be decided 
in concreto, taking into account the best interests of the child). Do the national 
courts indeed apply the relevant ECHR provisions (or the corresponding 
provisions of the incorporating act) to cases between private parties, in 
compliance with the case-law of the ECtHR? 

15. How do courts deal with the ECtHR's margin of appreciation doctrine?* 

a. Do they apply the margin of appreciation doctrine in the same way as it is 
done by the ECtHR? 

b. If so, do the courts make careful use of the doctrine, or do they sometimes 
opt for an overly narrow or overly wide margin of appreciation? 

* This question specifically relates to the application of the margin of 
appreciation doctrine by the natio,nal courts. In the Netherlands, courts often 

1 

make mention of this doctrint!l. They often state, for example, that because the 
ECtHR has left a wide margin of appreciation to the states, their own review of 
the reasonableness or justifiability of an intetjerence with a fundamental right 
should be restrained as well. Strictly speaking it is incorrect if national courts 
use and apply this doctrine, because it has been developed by the ECtHR as a 
device to deal with its subsidiary position in relation to the states. 'll1e national 
institutions should offer primary protection and should not automatically 
apply the doctrine. References to the doctrine may only be relevant if the 
ECtHR leaves a very limited margin in certain types of cases (e.g. cases 
concerning press freedom) and the courts want to explain why their own review 
of the justification for a certain interference is a strict one. In all other cases, 
the margin of appreciation as such is irrelevant. Of course, however, there may 
be a need for judicial restraint, deference or 'marginal' review; this is dealt 
with in the next question. For this question, it is only relevant to know if the 
doctrine is applied in national case-law as such and, if so, if this is done in a 
correct and careful manner. 

16. Do the courts, either when applying the ECHR or when applying national 
fundamental rights, apply standards that are developed by the ECtHR? E.g. 
review oflegality (forseeability, accessibility) or necessity ('pressing social need'); 
application of the 'positive obligations doctrine'; use of specific standards 
developed for specific topics (e.g. in cases concerning property rights or fair 
trial)? If they do so, do they do this standardly/frequently/sometimes/rarely? 
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17. Do the courts make use of special interpretative techniques used by the 
ECtHR, such as evolutive interpretation* (interpretation 'in the light of present 
day conditions') or consensus interpretation?** If so, can you estimate if they do 
so standardly/frequently/sometimes/rarely?*** 

* Usually, national courts may not expressly mention the use of methods such 
as evolutive interpretation. They may simply adopt a novel interpretation or 
recognise a new element of a right by referring to classic methods of 
interpretation, such as teleological interpretation. In the answers to the 
question, this may be further explained. It is particularly interesting, howevn; 
if courts do refer to 'changing conditions', 'developments in society' or 'present 
day conditions'; to 'evolutive' interpretation; or to judgments of the ECtHR in 
which evolutive interpretation played a particularly important role. 

** The method of consensus interpretation is very particular to supranational 
courts such as the ECtHR, which often only adopt a new interpretation if this 
finds sufficient support in the various member states of the Council of Europe. 
For that reason it is unlikely that national courts often use consensus 
interpretation. If they ever do so, however, this would be very interesting to 
know. What kind of consensus are they then referring to (e.g. 'general 
agreement in Europe' that a certain interpretation is reasonable) and how do 
they determine if there is such a consensus? 
Please note that this question does not relate to techniques of 'judicial 
borrowing' or the use of foreign judgments or comparative materials as a basis 
(or a source of inspiration) for judicial decision-making! 

*** It may be the case that courts do not expressly use evolutive or consensus 
interpretation, but that such methods are used or mentioned in earlier stages of 
the procedure (e.g. in advisory opinions of an Advocate General). If such a 
difference in the use of the methods exists, you could mention this in your answer. 

LEGITIMACY DEBATES: THE ECtHR AND THE 
NATIONAL COURTS 

18. Is the role and position of the ECtHR debated in your country? If so: 

a. Where is the criticism mainly visible (media, politics, scholarship, court 
room)? 

b. What kind of criticism is usually raised (complaints about expansion of scope; 
quality of judgments; independence and impartiality of judges; disrespect for 
national sovereignty; insufficient knowledge of national law; etc.)?* 
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c. If there is any criticism, is this a new development? When did the criticism 
first become visible? Can you explain what brought up the criticism? 

d. Does the criticism affect the status of the ECHR and the ECtHR's judgments/ 
decisions in judicial decision-making? If so, what concrete effects does this 
have (e.g. more frequent references to the margin of appreciation doctrine, 
more references to national constitutional law, restrictive interpretation of 
ECtHR judgments/decisions, disapplying the ECHR in favour of national 
(constitutional) law)? 

* In particular, it is interesting to know if the criticism is fuelled by the 
judgments of the ECtHR, or if it is directed at the way in which the national 
courts deal with the Convention. Is the criticism related to a few contentious 
cases decided by the ECtHR (perhaps not even relevant for your own legal 
system)? Is it directed at fundamental rights more generally, or international 
law more generally, or the judiciary more generally? 

19. Is the role and position of the courts/the judiciary more generally debated 
in your country? If so: 

a. Is there a connection with cases about fundamental rights, the 
implementation of international law, or, more specifically, the implementation 
ofECHRlaw? 

b. Where is the criticism mainly visible (media, politics, scholarship, court 
room)? 

c. What kind of criticism is usually raised (complaints about expansion of 
scope; quality of judgments; independence and impartiality of judges; 
disrespect for national sovereignty; insufficient knowledge of national law; 
etc.)?* 

d. If there is any criticism, is this a new development? When did the criticism 
first become visible? Can you explain what brought up the criticism? 

20. Does the criticism affect judicial decision-making? If so, what concrete 
effects does this have (e.g. more frequent references to the margin of appreciation 
doctrine or doctrines of deference, more references to national constitutional 
law, restrictive interpretation of ECtHR judgments/decisions)? 

21. Are there any intentions on the political level to amend the constitution or 
legislation in order to change the courts' competences in relation to the 
interpretation and application of the ECHR?* 

*Here you may think of ways to reduce the influence of the Convention, e.g. by 
pulling out of the Convention altogether or by limiting the powers of the courts 
to review the compatibility of legislation with the Convention. It would be 
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interesting to note, however, if there are also movements in the opposite 
direction. In Belgium and France, for example, the (different versions of the) 

question prioritaire de constitutionnalite (QPC) system may have the effect 

that lower courts want to avoid the complex consequences of answering a 

constitutional question by applying the Convention. Perhaps the intention of 

the introduction of the QPC may not have been to strengthen the importance of 

the Convention, but this may be a practical side-effect. 

CONCLUSIONS 

22. To what extent do you think that there is a connection between, on the one 
hand, the main features and characteristics of your constitutional system and the 
status of international law in the national legal system and, on the other hand, 
the impact of the ECHR and the judgments of the ECtHR on national case-law? 

For example, in the Netherlands the important role and the enormous impact 

of the ECHR are at least partly due to Dutch constitutional particularities, 

such as the prohibition of constitutional review, the lack of substantive criteria 

for the limitation of constitutional rights, the short catalogue of fundamental 

rights, and the direct effect and priority of all self-executing provisions of 

international law). The result of this combination has been that the ECHR 

functions as a substitute bill of rights and that it is applied in the same way as 

the constitution is applied in other states, whilst the constitution does not have 

a great role to play in Dutch case-law. This question thus mainly invites you to 

try to explain if a certain impact of the ECHR on national case-law can be 

explained from (an amalgam of) specific constitutional rules. 

23. How does the application of the ECHR in the case-law of the states relate to 
the role of national fundamental rights (e.g. constitutional rights)? For example, 
do national courts refer to the ECHR more often than to their own precedents 
and explanations? Is the ECHR as important, less important, more important 
than national constitutional rights? Does the application of the ECHR have 
displacement effect for constitutional rights? 

24. To what extent do you think that debates on the role of the ECtHR and its 
judgments have impact on national case-law? And debates on the role of the 
judiciary? 

25. Do you think that there is any relation between the debate on the ECHR 
and the national constitutional system for implementation of international law 
and if so, to what extent? 
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